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Public statement regarding the inclusion of information in the prospectuses of collective investment undertakings
"Closet indexing" refers to the practice of describing a fund in the investor information documentation as actively managed while in fact it closely tracks a benchmark and therefore appears to follow a more passive investment strategy. An accusation that is made in connection with "closet indexing" is that the investor information documentation does not provide sufficient information to investors about the investment policies of the fund, and may even be misleading. 
On the basis of a primarily quantitative investigation carried out by ESMA, BaFin conducted its own investigation during 2016 using a combined quantitative and process-oriented approach. In the first part of its investigation, BaFin carried out a survey among the companies to obtain the key figures r², tracking error and – where ascertained by the company – active share. The survey was restricted to UCITS equity funds (equity holdings, actual or according to fund rules > 50%) which were established for the entire time between 2011 and 2015 and had a fund volume of more than 10 million euros. 
Furthermore, as part of its process-oriented approach, as well as ascertaining the key figures, BaFin also requested and analysed detailed reports from the asset management companies on the active approach in selected funds, resources held, investment decision making processes and workflows in the active management of funds.
BaFin looked into 290 German equity funds in its investigation. There were no cases found in which a fund was purportedly active and had corresponding fees while solely tracking an index. After assessing the key figures named above and the reports requested, BaFin identified a few suspicious funds. However, in these individual cases, either no further active marketing was being carried out, or a merger was planned or had even already taken place in the interim period; moreover, the fees in these cases were considerably below the usual fees for an equity fund. There was therefore no need for an intervention into the existing fee structures. 
However, BaFin does see room for improvement in the information provided to investors. On the basis of what is currently known, BaFin therefore considers a "transparency solution" appropriate. 
As part of this transparency solution, asset management companies are to be required to make a binding statement as to whether a fund under their management is actively or passively managed. This statement is to be substantiated by a corresponding justification based on the specific fund. In addition, asset management companies are to improve the manner in which they inform investors about any benchmark used and the degree of (possible) deviation from this benchmark.
The additional information required is to be included in the prospectus. Section 165 (2) nos. 2 and 9 and (8) of the German Investment Code (Kapitalanlagegesetzbuch – KAGB) provides the legal basis for this. Implementation is by way of a public statement. 
In order to achieve the above goals, BaFin considers it necessary for the following points to be included in the prospectuses of German equity funds with equity holdings according to the fund rules of at least 51% or for which a focus on equity investment can be identified from the description of the investment strategy in the prospectus:
· Information about whether active fund management is carried out via discretionary stock picking in the collective investment undertaking or whether it is intended that the management of the fund is to entail merely tracking an index.
· The investment strategy is to be described. In connection with the description of the investment strategy, the asset management companies must set out and justify whether, and the extent to which, the discretionary stock picking they perform is carried out as part of the active management. If a benchmark is used, this is to be specified and an explanation is to be provided of whether and how methods and processes can lead to out/underperformance of the benchmark. Where no benchmark is used in the management of the collective investment undertaking, this is also to be explained. This explanation can be provided together with the description of the discretionary stock picking.
· Where internal requirements are set for the fund management to specify the highest deviation from the performance of the benchmark which is to be aimed for in the future for risk management purposes, investors are to be informed of this in the prospectus. Specific, current data are then to be specified and, where applicable, explained in the prospectus or on the asset management company's website. If the data are specified on the website, the corresponding internet location is to be provided to investors in the prospectus.
· The prospectus is to include an appropriate graphical comparison of the performance of the collective investment undertaking and the corresponding benchmark (where present). This should be in the form of a graph or curve chart and cover a time period of ten years. In cases where the collective investment undertaking has not yet existed for ten years, an appropriate shorter time period is to be adopted. If the collective investment undertaking has not yet existed for a full year, a notice is to be included to state that there is not yet sufficient data available to provide investors with useful information about previous performance.
If the collective investment undertaking is made up of investment compartments, the information named above is to be shown individually for each compartment.
If the collective investment undertaking has unit classes, the appropriate graphical representation as named above is to be given separately for each unit class.
The prospectuses may be adapted to meet the above requirements as part of the next upcoming revision; however, the information named above must be included in the prospectuses by 31 December 2017 at the latest.
The provisions regarding the process for a change to the notification of the intention to commence marketing pursuant to section 316 (4) of the KAGB and those regarding the content of the key investor information pursuant to section 166 of the KAGB in conjunction with Regulation (EU) No 583/2010 remain unaffected at the present time.
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