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Preliminary Remarks

The second year of operation of the
Frankfur t-based German Federal
Securities Super visor y Office (Bun-
desaufsichtsamt für den Wer tpapier-
handel, hereinafter BAWe) was
determined by the implementation
of the rules of the German Securi-
ties Trading Act (Wer tpapierhandels-
gesetz, hereinafter WpHG). Near ly
all provisions of the Act go back to
EC directives in which minimum
standards are set. These standards
comprise investor protection, mar-
ket integrity and market transparen-
cy. Besides, there was a need to cen-
tralise international cooperation and
to ensure the exchange of also con-
fidential information. These objec-
tives were explicitly incorporated in
the WpHG.

Investor Protection – 
Rules of Conduct

Enhanced investor protection is par-
ticular ly achieved by the rules of
conduct which credit institutions
must comply with in rendering
investment ser vices. They are in par-
ticular required to provide investors
with all information necessar y for
making an informed investment deci-
sion. In addition, investment ser vices
firms must maintain an internal
organisational structure capable of
minimising conflicts of interest with
their customers.

For monitoring the provision of
investment ser vices, the BAWe is
entitled to carr y out verifications
with investment ser vices firms and
to call on information and the pre-
sentation of documents. It is also
verified whether the obligation to

repor t to the BAWe all transactions
in securities traded on the exchan-
ges has been complied with. For this
purpose, the BAWe commissions
external auditors who audit the
institutions’ investment ser vices
business once a year. For a number
of audits the auditors were accom-
panied by employees of the BAWe.
In 1996, 3,554 credit institutions
were subject to examination. The
BAWe had 355 audit repor ts sub-
mitted by the auditors for evaluation
purposes; out of these 16 came from
branches of credit institutions from
other European member states.

Evaluation of the first audit repor ts
filed with the BAWe showed that
the rules of conduct as laid down in
the WpHG needed to be more con-
crete in order to achieve uniform
interpretation of the legal require-
ments and thus ensure comparability
of the audit repor ts. In 1996, main
emphasis was laid on drafting the
BAWe guideline on the rules of con-
duct which was published on 3 June
1997.The guideline will help to facili-
tate the practical application of
these rules.

Compliance with the rules of con-
duct is also monitored by evaluation
of customer complaints. During the
period under review, the BAWe
received 138 customer complaints
referring to a total of 163 subject
matters, as compared to only 67
complaints in 1995.

Investor Protection –
Deposit of Prospectuses

Relevant for investor protection is
the now centralised deposit of pros-
pectuses with the BAWe for securi-
ties which are publicly offered but
not listed on a stock exchange. Pre-
viously, these prospectuses were
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kept in decentralised deposits with
the individual stock exchanges. Now
it is possible to check timely compli-
ance of the issuers with the obliga-
tion to publish a prospectus. The
BAWe has published an announce-
ment on the Securities Sales Pros-
pectus Act on 15 April 1996 in order
to provide issuers of securities with
more information about the scope
of application, procedure and inter-
pretation of individual provisions.

In 1996, a total of 417 complete
prospectuses, 159 incomplete pros-
pectuses and 882 supplements
thereto were deposited with the
BAWe. They encompassed a total of
5,133 issues subject to the prospec-
tus publication requirements.

Public offerings of issuers and non-
regulated firms on the so-called
„grey capital market“ caused par ti-
cular problems. These enterprises
are at present not subject to any
specific governmental monitoring.
Here, the provisions laid down in the
Securities Sales Prospectus Act ver y
often were not complied with,
though sometimes probably merely
out of ignorance. With regard to
these enterprises the BAWe aimed
at achieving compliance with the

regulations laid down in the Securi-
ties Sales Prospectus Act, if neces-
sar y also by instituting monetar y fine
proceedings. Cases in which reason-
able grounds for suspicion of fraud
had arisen were handed over by the
BAWe to the competent prosecu-
ting authorities.

Market Integrity – Prohibi-
tion of Insider Trading

As far as market integrity is con-
cerned, the prohibition of insider
trading is a central issue of the
WpHG. The investigation of possible
insider cases, the collection and
evaluation of the repor ts on all trans-
actions in securities and derivatives
and the monitoring of compliance
with the repor ting obligations are all
par t of super vising the insider 
trading prohibition.

In 1996, the BAWe passed on 17
insider cases to the competent
public prosecutor’s offices. Apar t
from cases where knowledge of
internal corporate information was
abused these also included cases
where brokers, traders or por tfolio
managers made use of their know-
ledge of market relevant insider facts
or made front-running deals. In these

cases the BAWe continued the inves-
tigations instigated by the market
supervision units of the stock
exchanges. In 1996, the public prose-
cutor’s offices discontinued three
proceedings; four cases were conclu-
ded by final convictions. In one case
a prison sentence was imposed
which was suspended in connection
with the obligation to pay a consi-
derable amount to a non-profit
making organisation. In the other
cases heavy fines were imposed
fixed in relation to the amount
gained from the respective insider
transactions and the personal in-
come of those being convicted.

On 1 Januar y 1996, a comprehensive
repor ting system for all securities
transactions was set up which
enhances market sur veillance and
the combating of insider trading. On
the first trading day already 230,000
repor ts were received. In total,
about 80 million repor ts were trans-
mitted to the BAWe for all trading
days in 1996. This corresponds to an
average of almost 310,000 repor ts
per trading day. The most active day
in this respect was the 18th of
November 1996, the first trading day
of the Telekom share when 651,000
repor ts were received.

Insider Investigations of the BAWe

1995

1996

Number of
Investigations

Investigations concluded in the Period 
under Review

Newly 
Taken up in the
Period under

Review

Open at the
Start of the

Period under
Review

Total

Discontinued Passed on 
to a Public

Prosecutor’s
Office

Open 
Investigations
at the End of
the Period

under Review

Result of the Investigations

1

16

7

17

23

44

0

1

24

59

16

27



Market Transparency – 
Ad hoc Disclosure

Exchange-listed companies are
required to publish immediately any
price-sensitive corporate informa-
tion not publicly known. For the
period under review domestic issuers
filed 1,024 ad hoc announcements
with the BAWe. An ad hoc matter
must first be repor ted to the man-
agement of the exchanges in question
and the BAWe and then be pub-
lished by means of an electronic
information ser vice or a journal for
statutor y stock exchange announce-
ments. German securities markets
have become far more transparent
due to improved information
policies of the issuers.

In 1995, publications had to be made
exclusively in the German language. It
was therefore difficult for foreign
issuers to fulfill the obligation to
immediately publish price-sensitive
information. In its announcement of
29 January 1996 the BAWe therefore
generally admitted publications in the
English language by foreign issuers.

Market Transparency –
Disclosure of Major 
Shareholdings

The requirement to disclose major
shareholdings in officially quoted
companies equally has improved
market transparency and forms the
basis for obtaining reliable data on
the composition of shareholders and

control structures of these compa-
nies. The notification and disclosure
requirements relate to voting rights
and not to shareholdings in compa-
nies domiciled in the Federal Repub-
lic of Germany whose shares are
admitted to official trading on an
exchange in a countr y of the Euro-
pean Union or the European Eco-
nomic Area. 437 domestic and 206
foreign stock corporations were offi-
cially listed on 31 December 1996.

In 1996, the BAWe received 178
initial repor ts and 512 notifications
relating to changes in holdings of
voting rights. In 1995, there had
been 1,084 initial repor ts and 194
notifications relating to changes in
holdings of voting rights. Based on
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these repor ts, the BAWe published a
repor t entitled „Major holdings of
voting rights in officially listed com-
panies as per 30 September 1996“.
The BAWe intends to make this
information accessible to the public
also in future. For this purpose the
use of new media, par ticular ly of the
Internet, is under consideration so as
to be able to provide information on
the holdings of voting rights as up-
to-date as possible.

Cooperation in Germany

With the Second Financial Market
Promotion Act of 1994 a three-tier
supervisor y system has been intro-
duced for the German securities
markets. While the BAWe monitors
trading on and off the exchanges in
accordance with the regulations laid
down in the WpHG, the authorities
of the German federal states (Län-
der) and the market supervision
units of the exchanges super vise the
activities, including the trading rules,
of the stock exchanges under the
German Exchange Act (Börsenge-
setz).

During the period under review
cooperation between the BAWe, the
supervisor y authorities of the Län-
der and the market supervision units
has been intensified. These authori-
ties have direct access to the data
relating to stock exchange trading. If

they come across clues for a viola-
tion of the prohibition of insider
dealing, the competent stock
exchange super visor y authorities of
the respective Länder repor t the 
findings of their investigations to the
BAWe. If it is the BAWe who is first
to investigate a case of suspected
insider dealing at the stock ex-
change, it can in urgent cases
request the market supervision units
to make on-the-spot investigations.

International Cooperation

The WpHG vests the BAWe with
the sole powers for cooperation
with the competent authorities res-
ponsible for supervising exchanges
and securities trading in other coun-
tries. As all national super visor y
systems are confronted with the task
of supervising international securi-
ties markets and market par tici-
pants, international cooperation
becomes increasingly impor tant. The
BAWe may communicate facts to
such foreign authorities which they
require for the super vision of stock
exchanges or other secur ities mar-
kets and credit institutions, financial
institutions or insurance under tak-
ings as well as or for administrative
or cour t proceedings connected
with such super vision. In 1996, the
BAWe made use of its powers in
several insider investigations by
addressing a total of 41 enquir ies to

foreign authorities. In return, the
BAWe could provide assistance to
foreign super visor y authorities in six
cases.

The European Investment Ser vices
Directive adopted in May 1993 pro-
vides for the right of establishment
and the freedom to provide ser vices
for investment ser vices firms domi-
ciled in EU countries. Investment ser-
vices firms whose countries of origin
have implemented the directive are
authorised to operate in Germany
under the so-called European pass-
por t since 1 Januar y 1996. During
the period under review 695 Euro-
pean investment ser vices firms gave
notice to that effect to the BAWe.
690 of these firms notified the
BAWe of their intention to provide
cross-border investment ser vices.
Five enterprises set up branches in
Germany. The notices were given by
six European countr ies though the
majority of them came from Great
Britain.

Apar t from cooperation within Euro-
pe, which for the most par t is regula-
ted by EU directives, cooperation with
supervisory authorities of countries
outside the European Union must
essentially be under taken on a bilat-
eral basis. In this respect it depends on
each country in how far its national
legislation permits the cross-border
exchange of information.

Journal for statutory
stock exchange
announcements

not available
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Number of Ad hoc Reports

1995

1996

1.001 *)

1.058

Germany

991

1.024

Abroad

10*)

34

Electronic media

not available

1.020

Ways of TransmissionRegistered Office of the IssuerTotal

*) revised figure



On 29 Februar y 1996, the BAWe
exchanged letters with the U.S.
Commodities Futures Trading Com-
mission (CFTC) on the mutual
exchange of information, in par ticu-
lar with respect to insider investiga-
tions. At the same time, Deutsche
Terminbörse (DTB), the German
Options and Futures Exchange,
received a „no-action letter“ from
the CFTC. Thus, the DTB became
the first foreign exchange to be au-

thorised by a U.S. supervisor y au-
thority to set up terminals in the
United States.

On 10 September 1996, the BAWe
and the French Commission des
Opérations de Bourse (COB) signed
a Memorandum of Understanding
on the exchange of information in
Paris. The standardisation of requests
for information and clear laying
down of information channels will
help both super visor y authorities
with the exercise of their functions
as established by law. The BAWe pre-
sently prepares the conclusion of fur-
ther Memoranda of Understanding
with foreign supervisory authorities.

The BAWe represents Germany with-
in IOSCO, the International Organ-
ization of Securities Commissions. As
a full member the BAWe plays an

active role in all work under taken by
IOSCO and represents German
interests in its committees. Besides,
cooperation with other super visors,
such as the banking and insurance
supervisor y authorities, was intensi-
fied. In Januar y 1996, the Joint Forum
on Financial Conglomerates, com-
posed of IOSCO, the Basle Commit-
tee and the International Association
of Insurance Supervisors (IAIS), took
up its work.

BAWe Internals 

Towards the end of 1996 the BAWe
had 93 members of staff. The cost
incurred by the BAWe amounted to
about DM 14.9 million in 1996, of
which about DM 6.4 million were
incurred by staff expenditure.

Approximately DM 3.5 million were
spent on material expenditure and
investments, and about DM 5.0 milli-
on were spent on information 
technology.

According to section 11 of the
WpHG, 90 per cent of the costs of
the BAWe must be reimbursed by
the investment ser vices firms subject
to supervision – i.e . credit institu-
tions, official exchange brokers and
unofficial brokers – and by the 
issuers.

Perspectives

When star ting operations in 1995
the BAWe as well as the market par-
ticipants faced new challenges. The
experience gained during the first
two years of operation has shown
the positive effects of the new regu-
lator y system. The tasks of the
BAWe will be increasing over the
next few years. With the full imple-
mentation of the European Invest-
ment Ser vices Directive, the BAWe
will be given a range of new func-
tions. As the definition of what con-
stitutes an investment ser vices firm
will be broadened and include
investment brokers and por tfolio
managers, the responsibilities of the
BAWe will be extended to the so-
called „grey capital market“.

In parallel with the work underway
on the implementation of the Euro-
pean Investment Ser vices Directive,
the Third Financial Promotion Act is
being prepared in order to adapt the
legal framework to the changing
financial markets. One of the objec-
tives of the Third Financial Market
Promotion Act is to improve the
legal framework through deregula-
tion and modernisation, in par ticular
for the German risk capital market,
and thus to promote the capitalisa-
tion of young, innovative and fast-
growing companies.
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Denmark 5 –

France 1 –

Great Britain 618 2

Ireland 33 2

The Netherlands 20 1

Sweden 13 –

Notification of 
Cross-border Services
Rendered

Notification of 
Branches
Set up

Country
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Organisational Structure 

President
Mr. Wittich

Vice-President
Mr. Dreyling

Directorate II
Monitoring compliance with the insider
trading prohibition, the publication of
price-sensitive information and the
disclosure of holdings of voting rights,
monitoring reporting requirements

Mr. Süßmann

Division II 3 - 
Reporting Requirements

Dr. Nottmeier

Information 
Technology

Dr. Christ

Division II 1 - 
Insider Supervision

Mr. Süßmann

Division II 2 - 
Ad hoc Disclosure,
Major Shareholdings

Dr.Wölk

Directorate III
International affairs, rules of conduct,
deposition of prospectuses

Dr. Birnbaum

Division III 3 - 
Prospectuses

Ms. Grimme

Division III 1-
International Affairs

Ms. Bergsträsser

Division III 2 - 
Compliance

Dr. Birnbaum

Directorate I
Basic issues in the supervision of securi-
ties trading, legal and legislative issues,
press and public relations, proceedings
for imposing administrative fines

Mr. Dreyling (Vice-President)

Division I 3 - 
Legislative Issues

Ms. Höhfeld*

Division I 1 - 
Financial Markets, Press, PR

Mr. Oberfrank

Division I 2 - 
Legal Issues

Mr. Becker

General Administration

Dr. Lausch

*) on leave
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