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In implementing the Securities
Trading Act (Wer tpapierhandelsge-
setz; shor t: WpHG) and establishing
the Federal Securities Supervisory
Authority (Bundesaufsichtsamt für
den Wer tpapierhandel; shor t: BAWe)
more than five years ago, the legis-
lator has established the legal and
organisational basis for enhancing
the proper functioning and the
attractiveness of the German finan-
cial markets through new regulatory
standards. The reform of the super-
visor y system was intended to pro-
vide a reliable framework for secur-
ities trading, and at the same time
to make a positive contribution to
improving the German equity culture.

The positive effects of the new
supervisory system have become
clear ly evident, not least thanks to
the BAWe’s close co-operation with
investment services enterprises, ex-
changes and listed companies. The
continuous increase in the number
of ad-hoc announcements from
listed companies has played a par-
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ticular role in improving market
transparency. The prompt publica-
tion of price-relevant information
about companies enables the mar-
ket par ticipants to take more know-
ledgeable investment decisions, and
in addition represents a par ticular ly
effective tool in preventing insider
transactions. In-house monitoring
systems assist the BAWe in combat-
ing insider trading, with the aim of
boosting investor confidence in the
integrity of the German financial
markets.

Private investors continued to show
a growing interest in purchasing
shares in 1999. The reasons behind
this development included the fa-
vourable performance of the stock
markets, the comprehensive range
of ser vices offered by online banks,
and the large amount of initial pub-
lic offerings, especially of growth
stocks in the Neuer Markt. This has
created new areas of emphasis for
securities supervision in Germany.
Of par ticular interest were issues
like the provision, in accordance
with the WpHG, of information
relating to the allotment criteria
which are adopted when an initial
public offering is oversubscribed,
and the arrangements to be made
by online banks with respect to
their personnel and technical equip-
ment in order to guarantee a suffi-
cient degree of availability for cus-
tomers. Moreover, the BAWe felt
compelled to improve the protec-
tion of German investors by prohib-
iting the unsolicited making of tele-
phone calls (cold calling).

The introduction of the euro and
the liberalisation of investment
services have provided a unique
basis for the integration of Europe’s
capital markets. It is the aim of the
European securities supervisory
authorities comprising the Forum of
European Securities Commissions
(FESCO) to actively promote the
creation of a homogeneous Euro-
pean capital market through close
co-operation and the adoption of
common regulatory standards.
Par ticipation in the comprehensive
tasks of FESCO has been an area 
of major emphasis for the BAWe
within the scope of international 
co-operation.

The effor ts made in regard of a
convergence of the European capital
markets are reflected in the existing
and announced cross-border alliances
between European exchanges. The
securities supervisory authorities
concerned will be responsible for es-
tablishing, in close co-operation, the
regulatory basis for the realisation
of such alliances between exchanges.

Georg Wittich
President
Bundesaufsichtsamt 
für den Wer tpapierhandel

P R E F A C E



I N V E S T O R  P R O T E C T I O N

Investor protection is an indispens-
able prerequisite for investors’ con-
fidence in the financial markets. The
rules of conduct for investment
services enterprises set out in the
Securities Trading Act (Wer tpapier-
handelsgesetz; shor t: WpHG) play a
central role in providing this protec-
tion. They shall ensure the fair treat-
ment of investors and enable them
to independently take their own
investment decisions. Investment
services enterprises are thus re-
quired to provide comprehensive in-
formation about the features, costs,
and risks of an investment. More-
over, they must comply with exten-
sive organisational duties in order 
to avoid conflicts of interest, and be
able to provide qualified profes-
sional ser vice. Monitoring invest-
ment services companies’ compli-
ance with the rules of conduct is
one of the core responsibilities of
the BAWe.

Supervision of Investment
Services Companies

The BAWe monitors compliance of
investment services companies with
the rules of conduct and the
repor ting requirements for trans-
actions in securities and derivatives.
The term investment services com-

panies comprises all credit institu-
tions, financial ser vices institutions
and branches of firms whose regis-
tered office is outside Germany, and
which provide investment services
alone or in connection with non-
core investment services on a com-
mercial basis or to an extent that
requires their provision on a com-
mercial basis. Credit institutions are
enterprises which conduct banking
business. Financial ser vices institu-
tions are enterprises which provide
financial ser vices. Banking business
which is also an investment service
includes financial commission busi-
ness and underwriting business. The
list of financial ser vices which con-
stitute an investment service but
cannot be classified as banking
business include investment broker-
age, contract brokerage, por tfolio
management, and own-account
trading.

Regular annual examinations of the
investment services companies shall
help to monitor compliance with
the rules of conduct. Also examined
in this context is the companies’
compliance with the obligation to
repor t to the BAWe all on- and off-
floor transactions in securities and
derivatives. The enterprises as a rule
appoint their own auditors, which
enables them to carry out the exam-
ination in the framework of their
year-end audit. In order to ensure
efficient supervision, the BAWe has
been granted cer tain powers con-
cerning the selection of the auditor

Investment services enterprises include 

◆ Credit institutions
◆ Financial ser vices institutions and 
◆ Branches of a company domiciled abroad which provide investment

services alone or in connection with non-core investment services on
a commercial basis or to an extent that requires their provision on a
commercial basis.

INVESTOR PROTECTION –
RULES OF CONDUCT
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and the execution of the audit. For
example, the BAWe may demand
the appointment of a different audi-
tor if this appears necessar y with
respect to achieving the aim of the
examination. In addition, the BAWe
may determine the contents and
areas of emphasis of an examin-
ation, which have to be observed by
the auditor. The BAWe may even
par ticipate in an examination if it
wishes to assess the situation and
discover any irregularities on the
spot. In the period under review, the
BAWe in 94 cases par ticipated in
examinations of financial ser vices
institutions, in order to receive an
overview of the nature and scope of
activity of these companies, which
have been regulated only since the
beginning of 1998. In individual
cases the BAWe may request for an
examination to be carried out by
the supervisory authority itself or
by a person it has appointed. Fur-
thermore, the BAWe may always
seek information and demand the
submission of documents and carr y
out its own examination at any time
during the year without any par-
ticular reason.

The auditor must prepare a sep-
arate repor t on his examination of
the rules of conduct and repor ting
requirements and submit it immedi-
ately to the BAWe. Moreover, he is
obliged to immediately notify the
BAWe of serious offences against
the provisions of the WpHG. This
notification is essential for the
BAWe to fulfil its regulatory tasks,
enabling it to react without delay 
to any irregularities observed. If it
identifies persistent breaches of 
the provisions of the WpHG the
BAWe informs the BAKred about
the results of the examination. The
BAKred will take its own regulatory
action against the respective com-

panies. In several cases this has re-
sulted in the revocation of a license,
with one of the reasons stated be-
ing an infringement of the WpHG.

In its Ordinance on the Examination
of Investment Services Enterprises
of 06 January 1999 the BAWe passed
detailed provisions concerning the
nature and scope and the timing of
the regular annual examinations
carried out with investment services
companies. The BAWe requires the
auditor to comply with uniform
minimum requirements as regards
the contents of the examination
repor t and to fill in a questionnaire
stating the results of the examin-

ation. By setting up minimum con-
tent requirements the BAWe makes
sure to receive homogeneous audit
documents. The questionnaire per-
mits the BAWe to identify problem-
atic cases at a single glance and to
analyse the examination repor ts
according to priority. This makes 
it possible to take the necessar y 
measures to remedy defects with-
out delay.

Examination of Financial
Services Institutions

At the end of 1999 approximately
1,500 financial ser vices institutions
were subject to supervision by the

Investment services:

◆ Financial commission business: the purchase and sale of securities,
money-market instruments or derivatives in one’s own name or for
the account of a third par ty;

◆ Own-account trading: the purchase and sale of securities, money-
market instruments or derivatives by way of own trading on behalf of
a third par ty;

◆ Contract brokerage: the purchase and sale of securities, money-
market instruments or derivatives in the name and for the account of
a third par ty;

◆ Investment brokerage: the arrangement of or information on trans-
actions on the purchase and sale of securities, money-market instru-
ments or derivatives;

◆ Underwriting business: the underwriting of securities, money-market
instruments or derivatives or the granting of similar guarantees;

◆ Por tfolio management: the management of individual assets invested
in securities, money-market instruments or derivatives on behalf of
third par ties with scope for decision.

Non-core investment services:

◆ Safekeeping and management of securities on behalf of third par ties,
provided the German Safe Custody Act (Depotgesetz) is not applicable;

◆ Granting of credits or loans to others for the purpose of carr ying out
investment services by the enterprise that grants or has granted the
credit or loan;

◆ Giving of advice with respect to investments in securities, money-
market instruments or derivatives;

◆ Foreign exchange transactions or forward exchange transactions that
are related to investment services.
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BAWe. Added to this came some
700 companies which acted as agents
exclusively for account and on be-
half of investment services enter-
prises. These companies are indi-
rectly subject to supervision by the
BAWe because their activities are
considered to be belonging to the
respective investment services
enterprises. Due to the introduction
at the star t of 1998 of the oblig-
ation to obtain a license for the
provision of financial ser vices, and
the resultant legal requirements,
many companies have either sus-
pended their activities or are now
providing services that do not re-
quire a license.

In 1999 the emphasis of activities
was placed on analysing the initial
examinations carried out with finan-
cial ser vices institutions. Par ticular
attention was paid to the obligation
to provide proper information
about the relevant costs and fees,
and on pricing agreements with
other companies (kick-back agree-

ments or agreements about com-
missions charged by brokers for
keeping securities on behalf of a
customer). The obligation to inform
customers of the respective costs
and fees forms an essential par t of
compulsory customer information.
Fur thermore, due to possible con-
flicts of interest customers must be
informed about kick-back agree-
ments and agreements with third
par ties on commissions charged for
the keeping of securities on behalf
of a customer. In addition to this
general area of interest, in 45 cases
the BAWe set up individual examin-
ation criteria tailored to the specific
nature and scope of activity of the
respective entities under examin-
ation. This made it possible to adjust
the scope of the examinations on a
case-by-case basis and detect poss-
ible weak points of each individual
company.

An analysis of the examination re-
por ts revealed that compliance with
the rules of conduct of financial ser-

vices institutions was insufficient in
some areas. Many complaints con-
cerned shor tcomings in seeking in-
formation about customers’ financial
circumstances, investment experi-
ence and investment goals, and the
required provision of adequate in-
formation about the planned invest-
ment. In many cases the financial
ser vices institutions did not possess
the appropriate means for ensuring
compliance with the rules of con-
duct and handling the flow of sensi-
tive information within the company,
while avoiding conflicts of interest
as far as possible. Other complaints
concerned the record-taking require-
ments, in par ticular the obligation to
keep a record of the customers’
orders and the corresponding in-
structions, as well as the name of
the accounts manager receiving the
order. In addition, in a large number
of cases no record was kept of or-
ders submitted to other investment
services companies in the context
of por tfolio management, and of
orders for own account. An analysis
of the examination repor ts caused
the BAWe to take regulatory action
in 135 cases. Where an examination
or analysis of examination repor ts
revealed shor tcomings in compli-
ance with the rules of conduct or
repor ting requirements the com-
pany was required to remedy these
shor tcomings. If this was impossible
or if a financial ser vices institution
did not follow the request the
BAWe informed the BAKred, which
in turn decides as to whether it
should take action as well.

The regular annual examination of
financial ser vices companies by an
auditor appointed by the company
turned out to be par ticular ly prob-
lematic. Especially smaller financial
ser vices institutions often failed to
meet their obligations to appoint a

I N V E S T O R  P R O T E C T I O N

Financial Services Institutions 
Including Securities Trading Banks:
a Breakdown by Types of Business 
(As at 09 February 2000, Including Multiple Indications)

Investment brokerage

Contract brokerage

Por tfolio management

Own-account trading

Financial commission business

Underwriting business

1,029 27
30

176

727868
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suitable auditor and carr y out the
examination in time. In several cases
the BAWe therefore made use of its
right to carr y out the annual exami-
nation itself or appoint an auditor. In
the year under review four such
examinations were carried out.

Another regulatory instrument is
the right to request an extraordi-
nar y examination without any par-
ticular reason. In the year under
review the BAWe made use of 
this right if there were obvious
indications of financial ser vices
institutions violating the rules of
conduct. In 1999 the BAWe in 17
cases demanded for an extraordi-
nar y examination to be carried out,
with one of the reasons being com-
plaints from customers or hints
from third par ties.

Investor Complaints 
– Financial Services 
Institutions
Customer complaints often provide
impor tant indications with regard to
violations of the rules of conduct.
They are helpful in detecting such
violations or weak points in a com-
pany’s organisational structure. In

1999 the BAWe received 144 writ-
ten complaints about financial ser-
vices institutions. Some of them
concerned transparency or the
amount of fees charged, or were
related to shor tcomings in the
compulsory provision of customer
information and the execution of
orders. Very often customers com-
plained about cold calling, i.e . the
contacting of potential customers 
by means of unsolicited telephone
calls. The BAWe regards this form 
of adver tising as an irregularity in
the sense of the Securities Trading
Act. In cases of non-compliance
with the rules of conduct or of
organisational shor tcomings, the
BAWe made use of its right to 
carr y out exceptional examinations
or determine par ticular areas of
interest in the examinations.

When dealing with complaints the
BAWe acts exclusively in the public
interest. As a result, it is not allowed
to provide assistance to complainants
suing for damages in a civil suit. The
BAWe may neither act as an arbitra-
tor nor give legal advice to the com-
plainant. Where permissible, it will
notify the complainant of the results
of his or her request. However, the

duty to observe secrecy prohibits
the BAWe from providing informa-
tion about any measures taken on
grounds of a complaint – for ex-
ample an exceptional examination.

Guidelines for Financial
Services Institutions

In November 1999 the BAWe 
passed a new guideline on the de-
tails concerning the organisational
duties of investment services enter-
prises. It replaced the guideline of
02 December 1998, which was ident-
ical in content but applied only to
credit institutions, and extended 
its scope of application to financial
ser vices institutions regulated since
the beginning of 1998. An analysis of
the initial examination repor ts on
financial ser vices institutions re-
vealed that smaller companies, in-
cluding many financial ser vices com-
panies, need to establish only basic
organisational structures (basic
compliance). However, even these
companies must make arrangements
for the provision of securities ser-
vices with care, exper t knowledge
and diligence in the interests of
their customers. The par ticular
requirements have to take account
of the size, the type of business
activities, and the structure of the
respective investment services
enterprise.

The guideline on the details concern-
ing the organisational duties of in-
vestment services enterprises sets
up impor tant minimum standards
ensuring compliance with the legal
provisions. Beyond this, they leave
sufficient scope for investment ser-
vices companies to establish an or-
ganisational structure that provides
for the proper execution of all busi-
ness activities while avoiding con-
flicts of interest. As a rule, smaller

Functional Approach to Supervision

Investment services companies need to be licensed pursuant to the
Banking Act (Gesetz über das Kreditwesen; shor t: KWG). The competent
authority for granting the license is the Federal Banking Supervisory 
Authority (Bundesaufsichtsamt für das Kreditwesen; shor t: BAKred).
Once they have been admitted, the enterprises are also subject to 
supervision by the BAWe. Regulation by the two authorities is based 
on a functional approach. The BAKred is responsible for licensing and
solvency control. The supervisory tasks of the BAKred include checking
the trustwor thiness and professional qualification of the managers, and
supervising on an ongoing basis the economic situation of the firms. The
BAWe is responsible for market surveillance of the licensed companies.
Whilst solvency control aims at ensuring the functioning of the financial
system as a whole, market surveillance has the objective of immediate
customer protection.
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companies do not usually possess
compliance-relevant information
(e.g. inside information). There is
thus no need for them to introduce
par ticular measures such as watch
lists, restricted lists or Chinese walls.
Neither is it necessar y for such en-
terprises to establish a compliance
office that monitors compliance
with the organisational duties.
Instead, this task may be carried 
out by a suitable staff member or
carried out by the management
itself. Where business is carried 
on by a sole proprietor, it may be
appropriate and necessar y to sep-
arate cer tain activities in order to
comply with the legal requirements.

The general and par ticular rules of
conduct which have been specified
for credit institutions in the guide-
lines concerning the rules of con-
duct of 26 May 1997 are currently
under review. In the light of the
results of initial examinations 
carried out with financial ser vices
institutions, and the obvious diffi-
culties in applying the act, the legal
provisions are to be specified in
par ticular with regard to the newly
supervised enterprises and secur-
ities ser vices. This measure aims at
creating, according to the principle
of ”same business – same regul-
ations”, homogeneous standards for
the provision of investment services
by credit institutions and financial
ser vices institutions. An amended
guideline relating to the commission

business, own-account trading and
agency business of credit institutions
has been published in July 2000
following final consultations with 
the associations of the companies
concerned.

Examination of 
Credit Institutions

Private sector credit institutions are
obliged to have their compliance
with the rules of conduct pursuant
to the Securities Trading Act exam-
ined by suitable auditors or account-
ancy firms. Savings banks are exam-
ined by auditors from the Savings
Bank Associations, co-operative
banks by auditors from the unions
of co-operative banks.

The BAWe receives an examination
repor t for each private-sector credit
institution. The audit repor ts for
savings banks and co-operative banks
are requested from the competent
auditors according to specific cri-
teria. Whenever the analysis of 
previous repor ts, customer com-
plaints, or indications from auditors,
associations or other supervisory
authorities have revealed indic-
ations of shor tcomings the BAWe
will demand submission of the
relevant repor ts. In addition, the
BAWe requests to be shown a
cer tain number of audit repor ts
even without having acquired 
knowledge of any par ticular 
shor tcomings.

In the year under review the BAWe
analysed 582 repor ts on credit
institutions for the financial year
1998. In 394 cases fur ther action
was taken owing to shor tcomings
detected in the analysis. Of par ticu-
lar concern were questions regard-
ing compliance with the rules of
conduct and the corresponding
guidelines concerning the rules of
conduct.

The BAWe determined four general
areas of interest for audits relating
to the financial year 1998, which had
to be examined with regard to each
credit institution:

◆ How were customers informed
about the conversion from DM
to euro?

◆ How did the credit institution
avoid delays in the execution of
transactions when the volume of
incoming orders was high?

◆ Has the enterprise geared its
fixed-price business to market
prices?

◆ Were customers always informed
about the allotment procedures
for new issues?

An analysis of the examination re-
por ts revealed that the credit insti-
tutions had thoroughly informed
their customers even about the
impact on securities transactions of
the conversion from DM to euro.

In the year under review, the large
number of incoming orders consti-
tuted a problem in par ticular for
online banks. Usually the credit
institutions attempted to handle the
high order intake by creating addi-
tional capacities, in terms of both
technical equipment and personnel.

I N V E S T O R  P R O T E C T I O N

Financial services institutions include

enterprises which provide financial ser vices and which are not credit
institutions. The list of financial ser vices which constitute an investment
service but cannot be classified as banking business include 
◆ Investment brokerage
◆ Contract brokerage
◆ Por tfolio management and
◆ Own-account trading
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Pursuant to Section 33 WpHG and
no. 2.2. of the guidelines concerning
the organisational duties of invest-
ment enterprises, credit institutions
are obliged to maintain and use
efficiently the resources and pro-
cedures required for the proper
conduct of investment services.
However, in accordance with the
principle of propor tionality it is not
necessar y to make provisions for
any conceivable case, but only for
cases that are reasonably likely to
occur. Where credit institutions did
not make adequate provisions the
BAWe required that the shor t-
comings be remedied. Compliance
with this obligation is checked by
the BAWe within the framework of
its fur ther examination activities.

The examinations revealed that 
credit institutions did not in all
cases gear their fixed-price trans-
actions to market prices. Fixed-price
transactions are contracts between
the credit institution and a customer
where a fixed price is agreed, and
commissions, third-par ty charges
and other expenses are not stated
separately. The agreed price shall
take its bearing from the price, e.g.
the market price, of a reference
security. In some cases internal
control of the orientation at market
prices, which shall prevent custom-
ers from being put at a disadvan-
tage, was insufficient. Enterprises
violating the principle of orientation
at market prices were requested by
the BAWe to comment on the
matter and remedy the deficiencies.

An analysis of the provision of in-
formation about the allotment pro-
cedure for new issues came up with
diverse results. Transparency con-
cerning the allocation scheme was
ensured through different measures.
As a rule, customers were informed

about the allocation, scaling down
or non-allocation of shares only
after the public offering had taken
place, often by means of a state-
ment of account. In some cases
customers were told that informa-
tion regarding the respective allot-
ment criteria was available, or they
were notified of the non-execution
of their orders due to over-sub-
scription. Fur ther ways of informing
customers included notifications
displayed on the counter, or the
reference to and submission of the
prospectus if it comprised details on
the allotment procedure - likewise,
customers were informed that a
prospectus was available. Some
credit institutions pointed out that
long-standing customer relationships
would be taken into par ticular con-
sideration. In several cases custom-
ers were not notified at all about
the allocation procedure and the
steps taken in the case of over-sub-
scription. In these cases the BAWe
requested the enterprises con-
cerned to comment on their non-
compliance with the transparency
requirements and – where necess-
ar y – to improve transparency.

Investor Complaints 
– Credit Institutions

In the year under review the BAWe
received 434 complaints from
customers. As in the years before,
most investors complained about
shor tcomings in the execution of
orders. Typical examples included
delays in the transferral of orders,
the incorrect execution of orders,
or the failure to observe limits.
Some complaints referred to trad-
ing in securities not yet issued (so-
called ”when issued trading”), where
deliver y claims are offered OTC
before the shares’ initial listing on
the stock exchange. While the buyer

of deliver y claims expects prices 
to rise after the IPO, the seller bets
on a lower price level. Expectations
of investors who bought deliver y
claims hoping to see price increases,
have been fulfilled only in par ts. Many
investors were not aware of the
specific risks of pre-market trading
such as the comparatively low
liquidity - when measured against
trading on the stock market - which
provides the basis for price fixing.

Some complaints concerned struc-
tured bonds, i.e . debentures where
the issuer’s obligation to pay de-
pends on cer tain conditions. If 
these conditions are fulfilled, e.g.
the price of a reference security
drops below a given threshold, the
bond may become payable. Due to
the nature of these instruments
investors may lose the entirety of
their investment. Many investors
purchased such bonds mainly be-
cause the interest rates were higher
than in other segments of the bond
market, but they were not aware of
the risks. In most cases the secur-
ities had not been recommended by
credit institutions but were ordered
by the investors themselves, who
failed to consult the terms of the
bonds in order to acquaint them-
selves with the risks involved. Re-
verse conver tibles are another ex-
ample of structured bonds. They are
debentures carr ying a repayment
option. Depending on whether the
price of the bond exceeds or drops
below a cer tain level, on the date 
of maturity the investor is paid, in
addition to the current interest,
either the nominal value of the
bond, or shares. Since the price of
some shares was substantially lower
than the level determined in the
bond terms many investors were
surprised to receive not the nom-
inal value of the bond, but instead



shares whose market price was
below the nominal value.

The BAWe checks each complaint
for soundness. If a complaint is not
obviously unfounded the BAWe
requests the credit institution con-
cerned to comment on the matter.
Where permissible, it will notify the
complainant of the results of his or
her request. However, the duty to
observe secrecy prohibits the BAWe
from providing information about
any measures taken on grounds of 
a complaint – for example an ex-
ceptional examination.

Initial Public Offerings

As in 1998, the allotment proce-
dures used for initial public offerings
were again a controversial issue. As
a result of the large number of new
issues in the Neuer Markt and the
resultant high demand from invest-

ors, the problem was dealt with by
the Bundestag, the Börsensachver-
ständigenkommission (Exchange
Exper t Commission) and the bank-
ing associations. The guideline on
the details concerning Sections 31
and 32 WpHG relating to the com-
mission, fixed price and agency busi-
ness of credit institutions, under 
No. 4.4. Allotment of Securities
reads as follows:

If an investment services enterprise
offers private investors to purchase
securities by way of subscription it
must provide the customers with
information concerning the criteria
of allotment to customers, especially
with regard to over-subscription.

The business management or the
agency appointed by it shall decide
on the par ticulars concerning the
allotment to members of staff or
third par ties on behalf of whom the

respective member of staff acts. The
investment services enterprise must
take preliminar y action to avoid that
its members of staff are given prefer-
ential treatment over the customers
of the investment services enterprise.

From a supervisory point of view
the decisive feature of an allotment
procedure is transparency. The cus-
tomer must be informed about the
criteria under lying the allocation
process. If the credit institution
favours a par ticular group of cus-
tomers this has to be announced
and explained. However, there is no
imperative provision which would
require the consideration and equal
treatment of all subscribers. The
principle of equal treatment is not
immediately applicable to the rel-
ationship between an investment
services enterprise and its custom-
ers, which is based on private law.
The underwriting of securities for

12
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placement on a stock exchange is
not only an investment service
(underwriting business, Section 2
paragraph 3 no. 5 WpHG) but also
a legal transaction under civil law
which involves personal risks. There
is no obligation to contract in such
transactions. The freedom of con-
tract permits the par ties involved to
decide with whom they would like
to enter into business. A credit
institution’s customer is therefore
not automatically entitled to con-
sideration in the allotment process,
nor is a credit institution obliged to
allocate the securities according to
a par ticular procedure (e.g. drawing
by lots). The decision which proce-
dure to use is incumbent upon the
management of the company con-
cerned.

Quite often, however, the issuer has
a substantial amount of influence on
the type and nature of a placement.
When a security is issued the terms
of placement are determined in a
contract between the issuer and 
the investment services enterprises
(credit institutions) comprising the
syndicate.

In the framework of its regular
annual audits the BAWe may deter-
mine the contents of the examin-
ations and define areas of par ticular
interest, which have to be observed
by the auditor. The letter to the
auditors for the calendar year 1998
included the following question of
par ticular interest (excerpt):

Which measures are taken to en-
sure that customers are informed
about the allotment procedure in 
an initial public offering, in par ticular
in the case of over-subscription, and
that members of staff are not given
preferential treatment over cus-
tomers? 

An analysis of the focal points of
the examination revealed that in-
vestment services enterprises are
proceeding differently (see chapter
”Examination of Credit Institutions”).
It has become obvious that inves-
tors find it easier to accept non-
consideration in an allotment pro-
cedure if the procedure itself has
been transparent. Their acceptance,
in turn, plays an impor tant role in
shaping Germany’s equity culture.
By ensuring that the transparency
criteria are complied with in the
allotment procedure, investment
services enterprises will help to
improve the German equity culture.
The BAWe trusts in the self-regula-
tor y mechanisms of the companies
concerned. Only if this does not
lead to the necessar y result will the
BAWe consider to take regulatory
measures.

Prohibition of Cold Calling

The BAWe made another impor tant
contribution to investor protection
by passing on 12 August 1999 the
general order concerning the pro-
hibition of cold calling. Cold calling
is defined as the unsolicited making
of telephone calls to new customers
with the aim of acquiring orders.
Investment services enterprises 
are now generally prohibited from
using such means of adver tising. The
BAWe considers cold calling to be
an irregular type of adver tising, and
in the light of numerous investor
complaints and the corresponding
audit results for some financial ser-
vices institutions felt compelled to
adopt the above-mentioned mea-
sure. The general prohibition of 
cold calling for investment services
enterprises shall help to protect
customers’ privacy and freedom 
of decision. In many cases the ag-
gressive use of cold calling made it

impossible for customers to think
about their investment decisions
carefully.

The general order prohibits invest-
ment services enterprises from
making telephone calls to private
customers with whom no business
relations have been established with
respect to investment and non-core
investment services. Exemptions are
to be made only if the customer has
consented thereto prior to such a
call. Although unsolicited telephone
calls are prohibited by the Unfair
Competition Act (Gesetz gegen den
unlauteren Wettbewerb) the pro-
visions of this act do not allow the
BAWe to take action. The general
order, however, provides a basis for
the BAWe to proceed against such
adver tising measures of investment
services enterprises. Violations
against the general order may 
be punished with fines of up to 
DM 200,000. First experience shows
that cold calling as a means of cus-
tomer acquisition and preparing the
ground for new business has been
losing much of its impor tance with
investment services enterprises.
Since evidence is often difficult to
furnish the BAWe is always inter-
ested in receiving information from
investors regarding prohibited
business practices.

Day Trading

Of par ticular interest in the year
under review were the develop-
ments in day trading. Day trading
permits retail investors to buy and
sell the same securities and deriva-
tives within the same day – in some
cases even more than once. The
customers are provided with real-
time prices and an electronic order
routing system, which enables them
to place orders electronically them-



selves. The orders are passed on
without delay for execution to the
stock exchange.

In practice, there are two different
types of day trading. Firstly, day
trading can be carried out via an
online bank admitted to stock ex-
change trading from a computer in
the customer’s home. Secondly, a
customer may lease an IT worksta-
tion with Internet access from a day
trading centre. Here, he can either
use a computer workstation situ-
ated in the day trading centre itself,
or have such a workstation installed
at home. Usually the day trading
centre will establish the contact 
to a securities ser vices enterprise
which enables the customer to
electronically place his order, and
provides for the almost immediate
transmission of the order to the
stock exchange. In spite of adver-
tising slogans such as ”trading in
real-time” the customer is not
granted ”direct” access to the stock
exchange. Rather, he is offered an
electronic system for transmitting
his order to the investment services
enterprise, which in turn passes it
on to the stock exchange.

Day trading centres providing in-
vestment brokerage services require
a license from the BAKred and are
subject to supervision by the BAWe.
With the aim of implementing ad-
equate regulatory measures, the
BAWe had informative discussions
with various day trading centres. Its
focus of interest was placed on the
respective types of adver tising, cus-
tomer information, and the ability to
take action in the case of a customer
incurring excessive losses. Respon-
sible for this were the frequently
sensationalistic and alluring adver-
tisements for day trading which
contrast sharply with the high loss

exposure. Where day trading is
made available to private investors
the BAWe attaches high impor tance
to the provision of information
about the specific risks involved in
such transactions. Day trading is not
to be forbidden to private custo-
mers but they have to be aware of
the risks they are taking.

Guiding Principles for Staff
Transactions

Even before the WpHG came into
force the Bundesaufsichtsamt für
das Kreditwesen published the
”Statement of the Federal Banking
Supervisory Office on the require-
ments for the regulations to be
taken by credit institutions concern-
ing employees’ transactions of 30
December 1993”. Since the pro-
visions concern not only the area 
of activity of the BAKred but also 
of the BAWe, the two supervisory
authorities agreed to jointly amend
the guiding principles for staff trans-
actions after thoroughly assessing
the situation. On the one hand, the
new guiding principles aim at defin-
ing the respective responsibilities
and including the newly regulated
financial ser vices institutions. On 
the other hand, with respect to the
protection of institutions and cus-
tomers, the provisions shall be
limited to the necessar y minimum

(in order to avoid the creation of
”transparent employees”). Employees
shall disclose information relating to
their accounts, securities accounts,
and powers of attorney granted to
them only upon par ticular request
from their employer or when a
legitimate interest is proved. Par-
ticular obligations such as the
ongoing disclosure of securities
transactions, or par ticular holding
periods or trading prohibitions, shall
be imposed only on those employ-
ees who in the framework of their
professional duties and on a regular
basis come into possession of infor-
mation that would be likely to affect
the market. The guiding principles
shall establish minimum standards
which permit the companies to set
up fur ther provisions and leave
room for flexible action tailored to
the requirements of each individual
situation. This suppor ts the idea that
supervision star ts with the respect-
ive institution. January 2000 saw a
hearing of the associations of the
industries concerned. An amended
version of the guiding principles has
been published in July 2000.

Administrative Fines

Since the beginning of 1998, finan-
cial ser vices institutions have been
subject to year ly examinations of
their compliance with the rules of
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conduct and repor ting requirements
pursuant to the WpHG. They are
obliged to appoint an auditor before
the end of the financial year. In 36
cases the BAWe instituted proceed-
ings to impose administrative fines
on financial ser vices institutions
which failed to or were late in
appointing an auditor. Fines were
imposed on seven companies, three
of which were not yet final and
conclusive at the end of the year
under review. Five cases were sus-
pended because it became obvious
in the course of the investigations
that despite original notifications to
the contrar y the companies con-
cerned had not carried out any
business that should have been re-
gulated. One case was suspended
on grounds of insignificance. 26
proceedings were still pending at
the end of the year.

Outlook

The year 2000 shall see the creation
of guidelines on por tfolio manage-
ment specifying the general and
par ticular rules of conducts, which
will be tailored to the specific re-
quirements of this investment ser-
vice. Also planned is the passing of 
a guideline specifying the duties re-
lating to the rules of conduct for
operators of day trading centres.

Past experience has revealed dif-
ficulties in monitoring investment
services companies’ compliance with
the rules of conduct. This would be
likely to improve if the BAWe was
authorised to impose sanctions
against par ticular infringements of
the rules of conduct. Therefore, in
the context of establishing the
Four th Financial Markets Promotion
Act it should be taken into con-
sideration to extend the provisions
on fines set out in the WpHG.

I N V E S T O R  P R O T E C T I O N
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The Act on the Prospectus for Se-
curities Offered for Sale (Prospectus
Act) and the Ordinance on the Pro-
spectus for Securities Offered for
Sale (Prospectus Ordinance) shall
protect investors in Germany to
whom securities are offered publicly
for the first time. The Prospectus
Act relates to securities that are not
admitted to trading on a German
stock exchange (official trading or
regulated market). Prospectuses
shall provide comprehensive in-
formation about securities and their
issuers in order to enable the inves-
tor to make his or her own assess-
ment of the offer. Issuers of secur-
ities that are not admitted to trad-
ing in Germany, and which will be
offered to the public for the first
time, are therefore obliged to
publish a prospectus at least one
working day before the public offer
is made. The prospectus may be
published only when the BAWe has
explicitly permitted its publication
or if ten working days have elapsed
since its submission to the BAWe.

The BAWe permits the publication
of a prospectus if it contains the
information required under the 
Prospectus Act and the Prospectus
Ordinance. It will not, however, check
the correctness of the information
in the prospectus. For this reason
the mere deposit and publication of
a prospectus does not guarantee
the seriousness of an offer or the
issuer’s creditwor thiness. This is
often misunderstood by investors.

The BAWe prohibits the publication
of a prospectus if it does not com-

ply with the legal requirements.
Fur thermore, public offers of secur-
ities will be prohibited if the issuer
has failed to publish a prospectus in
advance. Research carried out on
the Internet or the examination of
ar ticles in the press often enable
the BAWe to identify such offers.
In addition, the BAWe usually in-
vestigates into information received
from the public, consumer associ-
ations, and police depar tments. In
this context, too, it makes use of 
its right to request the submission
of documents, thereby inhibiting
activities on the grey capital market.
Breaches of the obligation to pub-
lish and deposit prospectuses are
sanctioned with fines. Penalties on
violations against the provisions of
the Prospectus Act can amount to
as much as DM 1 million.

The BAWe may accept prospec-
tuses from foreign issuers which
have been approved by the super-
visor y authority of another member
state of the European Union or the
European Economic Area. It will not
check the completeness of these
prospectuses, which makes it easier
for issuers domiciled abroad to
access the German capital market.
Fur thermore, the BAWe decides
whether a prospectus may by writ-
ten ”in a language which is not
uncommonly used in the field of
cross-border securities trading”.
The complete or par tial translation
of the prospectus into English is
usually acceptable.

Deposit of Prospectuses

In 1999, prospectuses for 7,358
security issues were deposited with
the BAWe. 6,805 of these securities
were issued in the warrant market.
In 30 cases the BAWe prohibited
the publication of a prospectus

I N V E S T O R  P R O T E C T I O N
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because legally required information
was lacking. In another 33 cases the
public offer was prohibited because
no prospectus had been published.

Announcement Relating to
the Prospectus Act

On 21 September 1999 the BAWe
published a revised version of its
Announcement relating to the
Prospectus Act, which serves as a
means of reference and source of
information for persons in charge
with the production and deposit of
prospectuses. The main reason be-
hind the revision besides the emerg-
ence of new questions of interpret-
ation was the amendment of the
Prospectus Act as at 01 April 1998.

Experience gained in almost one
year of interpreting the new pro-
visions has been taken into con-
sideration in the announcement.

In the announcement, the BAWe
draws a distinct line between public
offers and adver tising and points
out that with a public offer it must

actually be possible for interested
par ties to subscribe to the security.
In addition, the announcement in-
cludes a definition of bonds issued
on a continuous basis within the
meaning of Section 3 No. 2 Pro-
spectus Act. Bonds within the mean-
ing of this provision are only those
securities whose terms and condi-
tions provide for redemption of the
nominal amount of capital and whose
issuer promises payment of interest
(either variable or fixed-rate).

With regard to the period set out in
Section 9 paragraph 1 Prospectus
Act it is pointed out that the pro-
spectus must be published at least
one working day before the public
offer is made. Moreover, the BAWe

provides a definition of changes
which ”are of material significance
for the assessment of the issuer or
the securities” as set out in Section
11 Prospectus Act.

The announcement also deals with
the mutual acceptance of prospec-
tuses within Europe (Section 15

paragraph 3 Prospectus Act). If an
offer is made in several Member
States of the European Union the
prospectuses of issuers domiciled
abroad may be published in English.

Public Offers on the 
Internet

In the period under review the
BAWe identified a growing number
of offers which the respective 
issuers had made accessible on 
the Internet without publishing the
required prospectus. Upon dealing
with these cases, the BAWe was
frequently told by the par ties con-
cerned that the offer in question
had not been considered a domes-
tic public offer, because the server
was situated abroad (usually in the
USA). The new Announcement
relating to the Prospectus Act has
made it clear that a public offer is
deemed to be made in Germany if
domestic investors are actually able
to subscribe to the securities. As
regards Internet offerings, it is of no
relevance from where the data has
been loaded or where the server 
is placed from which the data can
be downloaded. The decisive fact 
is that the offer is addressed to
German investors. This can be in-
ferred for example from the use of
the German language or the men-
tioning of German contact persons,
provided such pages are not ob-
viously addressed exclusively to
other German-speaking countries.
The latter could be made clear by
means of a disclaimer stating that
investors in Germany are excluded
from subscription.

In order to meet the legal require-
ments it is not sufficient to publish 
a prospectus only on the Internet.
A publication made solely on the
Internet would fail to meet the

Deposit Requirement for Warrant Issues
(Full year 1999, total: 6,805)
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objectives of the obligation to
publish a prospectus. The density 
of Internet connections is still com-
paratively low in Germany. As a re-
sult, investors do not have equal
oppor tunities in accessing the infor-
mation. However, issuers of a se-
curity are allowed to release the
prospectus on the Internet in ad-
dition to publishing it in the legally
required way.

The year 1999 saw a pronounced
increase in the number of Internet
offerings. The BAWe identified 22
offerings where no prospectus was
published and deposited. Appropri-
ate regulatory measures were taken.

Cross-Border 
Securities Offers

The deposit procedure has been
simplified for securities which are
simultaneously offered in Germany
and in another Member State of the
European Union. In order to avoid
the creation of different prospec-
tuses for the various legal systems
and to facilitate foreign companies’
access to the German capital mar-
ket, a prospectus admitted in an-
other Member State may also be
admitted in Germany. In such cases
the BAWe does not check the pro-
spectus for completeness, it only
monitors compliance with the pub-
lication procedure. A notable ex-
ample of such simplified procedures
was Vodafone AirTouch Plc.’s take-
over bid to the Mannesmann AG
shareholders.

From the second quar ter of 1999
onwards the number of prospec-
tuses submitted to the BAWe for
mutual acceptance has increased
considerably. They concerned in
par ticular simultaneous offers in
Germany and in Luxembourg,

Belgium, the Nether lands, France
and the United Kingdom. Co-oper-
ation with foreign authorities cer-
tifying the admission of prospec-
tuses has generally been positive.
The BAWe is not authorised to
write out similar cer tificates for a
prospectus that has been checked
for completeness, permitting the
issuer to apply for admission thereof
in another Member State of the
European Union or the European
Economic Area. Cer tificates for pro-
spectuses relating to securities that
are officially listed have to be pre-
pared by the admission boards of
stock exchanges.

With the aim of developing a com-
mon European basis for the mutual
acceptance of securities offers, in
1999 the Forum of European 
Securities Commissions (FESCO)
established an exper ts group on
”European Public Offers”. This 
group discusses different methods
of dealing with cross-border secur-
ities offerings and develops criteria
for mutual recognition. The Euro-
pean Union in its Financial Services
Action Plan advocates likewise a
revision of the existing legislation,
in par ticular of the Admission and
Listing Par ticulars Directives, with
the aim of eliminating legal ob-
stacles in cross-border capital 
raising within Europe.

Fees

The BAWe charges a fee for the
deposit of prospectuses. The legal
basis is laid down in Section 16
paragraph 2 of the Prospectus Act
in conjunction with the Ordinance
on the Fees Levied for the Deposit
of Prospectuses (Verkaufsprospekt-
gebührenverordnung - VerkProsp-
GebV) which came into effect on 
01 April 1999.

Before the ordinance was amended
the fees that were levied were
determined by the total issuing
price of the securities, whereas now
the BAWe charges a uniform fee of 
DM 400 for each complete prospec-
tus and DM 300 for each incomplete
prospectus, plus DM 100 for each
supplement pursuant to Sections 10
and 11 of the Prospectus Act. This
has led to a pronounced reduction
in fees in comparison with the
amounts charged under the pre-
vious fee charging system.

The Ordinance on the Fees Levied
for the Deposit of Prospectuses lays
down the steps to be taken when a
prospectus is deposited. It stipulates
that the obligation to pay the fee
arises as soon as a document has
been deposited with the BAWe. If
the prospectus is withdrawn from
publication before the BAWe has
checked its completeness the de-
posit fee will be reduced.

The Administrative Cour t of Frank-
fur t in 1997 dismissed the complaint
of a credit institution concerning
the fees on prospectuses for bearer
warrants. The Higher Administrative
Cour t of Hesse confirmed the
Administrative Cour t’s decision
through final judgement in August
1999, suppor ting the view of the
BAWe that bearer warrants are 
not to be classified as bonds, which
pursuant to an exception laid down
in the Prospectus Act do not re-
quire a prospectus.

In addition, with reference to the
former legislative framework it was
made clear that the fees are char-
ged for each prospectus. The pro-
visions of Section 16 paragraph 2
sentence 1 Prospectus Act refer 
to the deposit of a prospectus. A
separate prospectus must be pub-
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lished for each security specified by
a securities identification code
(Wer tpapierkennummer ; WKN).
Prospectuses in the sense of the
Prospectus Act do not necessarily
have to consist of a set of physically
linked documents. Where in an in-
complete prospectus for bearer
warrants the details regarding the
respective warrants are specified in
supplements, the incomplete pro-
spectus plus the supplements are
considered to establish a prospectus
for which a fee must be paid.

Administrative Fines

In the period under review the
BAWe instituted 74 new proceed-
ings on grounds of the failure to or
a delay in publishing a prospectus.
All in all, 126 proceedings were
pending, of which 15 cases were con-
cluded after fines were imposed
amounting up to DM 80,000. In 
21 cases suspicion was invalidated.
Another 20 cases were discontinued
on grounds of insignificance. By the
end of 1999, 70 cases were still
pending.

Outlook

For the year 2000, the BAWe
expects another increase in the
issuing volume and thus in the
number of prospectuses to be
examined. This trend will receive
par ticular momentum from the
existing tendency towards submitt-
ing public offers via the Internet,
which is likely to be accompanied 
by a growing number of offences
against the provisions of the Pro-
spectus Act. The BAWe does not
only regard the Internet as an ad-
ditional area to be supervised, it is
also attempting to use it as a means
for precautionary investor protec-
tion. For example, the BAWe is

considering to enable investors to
access a list of the prospectuses
deposited with it on its home page.

I N V E S T O R  P R O T E C T I O N
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M A R K E T  I N T E G R I T Y

The BAWe is responsible for moni-
toring on an ongoing basis all on-
and off-exchange transactions in in-
sider securities in order to counter-
act any violations of the provisions
on insider surveillance set out in 
the WpHG. The WpHG grants the
BAWe rights to request information
and carr y out investigations. Where
the BAWe establishes facts giving
reason to suspect a criminal insider
offence it must inform the com-
petent public prosecutor’s office.

The area of application of the in-
sider provisions of the WpHG is
analogous to the definition of in-
sider securities set out in Section 
12 WpHG. The central feature of
insider securities is their admission
to trading on a domestic stock

exchange or a stock exchange of
another Member State of the Euro-
pean Union or the European Econ-
omic Area. A security is deemed to
be admitted to trading on an organ-
ised market or in the third market
segment (Freiverkehr) as soon as
the relevant application thereto has
been submitted or publicly an-
nounced. Securities or derivatives
traded on other markets are not
subject to the insider provisions.
The WpHG - as well as the Euro-
pean Insider Dealing Directive
which is the basis for Sections 12 
et seq. of the WpHG - shall help to
ensure investor confidence in the
organised capital markets.

Persons having knowledge of inside
information (insiders) are prohibi-
ted from taking advantage of their
knowledge of such information in
order to deal in insider securities
either on or off an exchange. Inside
information is any piece of inform-
ation that is not publicly known and
which relates to one or several
issuers of insider securities, or to
insider securities, and which, if it

MARKET INTEGRITY –
PROHIBIT ION OF

INS IDER TRADING

Notifications from the Public Prosecutors’ Offices Relating to 
Suspension of Insider Proceedings 1995 - 1999
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were made public, would be likely
to have a significant effect on the
price of the insider security.

While the prohibition to purchase
or sell securities concerns also
secondary insiders, the prohibition
to pass on information and give
recommendations is applicable only
to primary insiders as defined in
Section 13 paragraph 1 WpHG. The
latter group includes any person
who by vir tue of membership of the
management or supervisory body of
the issuer, or as a personally liable
par tner in the issuer or in an enter-
prise associated with the issuer,
possesses knowledge of inside in-
formation. Primary insiders in addi-
tion include persons having know-
ledge of inside information by vir tue
of their holdings in the capital of an
issuer or of an under taking associ-
ated with the issuer, or by vir tue of
their profession or employment in
accordance with the regulations.

Insider Investigations

In 1999 the BAWe investigated 39
new cases of suspected violations
against the insider provisions. Some
of the investigations were initiated
by the stock exchanges’ Trading
Surveillance Units (Handelsüberwa-
chungsstellen). The BAWe repor ted
13 cases to the competent public
prosecutor’s office. In 27 cases the
suspicions proved to be unfounded.
45 investigations – some of them
from previous years – were still
pending at the end of the period
under review. The year 1999 did not
witness any convictions on grounds
of prohibited insider dealing. In ten
cases the public prosecutor’s office
refrained for the time being from
bringing a charge pursuant to 
Section 153a Code of Criminal 
Procedure (Strafprozessordnung;

shor t: StPO). Some of the defend-
ants were punished by high fines.
The circumstances were as follows:

◆ In July 1998, a dealer with a bank
(market maker) sold 50 contracts
of a DAX call option on Eurex,
at a price of 167 points. After
this transaction he immediately
purchased 100 contracts of the
same option from another dealer
of his bank who sold them on
behalf of a customer at a price 
of 165 points. He was suspected
of capitalising on his knowledge
of the colleague’s for thcoming
customer order when selling the
50 contracts (front running),
thereby committing an insider
crime with his colleague. In the
proceedings against the two
dealers the public prosecutor’s
office in Frankfur t refrained from
bringing a charge against pay-
ment of a fine of DM 1,000 each,
pursuant to Section 153a StPO.

◆ In April 1998, an official broker 
of the Frankfur t stock exchange
with price determination respon-
sibility for the company concerned
sold 400 shares on Xetra at a
price of DM 824.50. Beforehand,
he had closed the order book
and identified a surplus on the
buying side at a price of DM 820.
Following several changes of the
estimated price the broker fixed
a price of DM 820 on the floor
and purchased 400 shares for
own account. He was suspected
of making use of his preferential
knowledge of the order situation
on the floor when he bought the
400 shares (front running), there-
by breaching the prohibition on
insider dealing.

In May and September 1998 the
same official broker after consult-

ing the order book for floor
trading sold shares on Xetra of
companies for which he fixed the
price. Again in these cases he

bought shares for own account
at a lower price in floor trading
afterwards, and again he allegedly
exploited his knowledge of the
order situation on the floor
when carr ying out the trans-
actions via Xetra.

The broker generated a profit of
DM 6,920 with the above trans-
actions. The public prosecutor’s
office in Frankfur t am Main re-
frained from bringing a charge 
and imposed a fine of DM
10,000, pursuant to Section 
153a StPO.

◆ On February 17, 1997, Pfleiderer
Vermögensverwaltung GmbH &
Co. KG notified the public by
means of an ad hoc announce-
ment pursuant to Section 15
WpHG of its intention to call in
for repayment as at 31 May the
profit par ticipation cer tificates
issued in 1989. In addition, the
company submitted a voluntar y
offer valid until May 30, 1997 to
buy back at a price of DM 140
the profit par ticipation rights
issued at a price of DM 105.
After the announcement was
made the price of the profit par-
ticipation cer tificates dropped
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from DM 196 to DM 140, i.e .
to the level of the redemption
price. The calling in of the profit
sharing cer tificates and the
voluntar y purchase offer were
deemed to be inside information.

Four family members of a pri-
mary insider of the company sold
their entire holdings of the profit
par ticipation cer tificates before
the announcement was pub-
lished. The primary insider was
suspected of having passed the
inside information on to his
family who in turn made use of
their knowledge and sold the
cer tificates. The public pro-
secutor’s office in Nuremberg-
Für th in the proceedings against
the five persons refrained from
bringing a charge against pay-
ment of fines ranging from 
DM 1,500 to DM 9,000, pur-
suant to Section 153a StPO.

A tax official and his son – the
former had frequently been an
auditor of the company - sold all
profit par ticipation cer tificates of
the company before the notifica-
tion was released. The tax official
allegedly obtained the inside
information in his capacity as an
auditor, i.e . primary insider, and
used it to sell his profit par ticipa-
tion rights and inform his son
accordingly. The latter was sus-
pected of capitalising on his
knowledge of the inside informa-
tion to sell his own profit par tici-
pation rights. The public prosecu-
tor’s office against payment of
DM 9,000 and DM 3,000 respect-
ively refrained from bringing a
charge pursuant to Section 153a
StPO.

In 1999, a German cour t opened
main proceedings for the first time

on account of an insider offence.
The defendant was suspected of
acquiring in his capacity as leading
administrative official of Cologne
knowledge of the for thcoming
takeover bid to be submitted by
Moeller Holding GmbH & Co. KG 
to the shareholders of Felten &
Guilleaume AG. He allegedly made
use of this information to purchase
shares of Felten & Guilleaume AG

for his own account before the 
offer was submitted to the public.
The defendant was sentenced to
pay a fine of DM 37,500 (150 daily
units of DM 250). The sentence is
not yet final.

Below you will find a char t display-
ing a typical insider investigation 
of the BAWe. The examinations 
are carried out on a regular basis in
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connection with ad hoc announce-
ments from listed companies, which
concern information that is likely 
to have substantial impact on the
price of the security. To star t with,
a team of analysts examines with
regard to unusual trading volumes
and price developments all trans-
actions in the respective security
that have been repor ted to the
BAWe during a cer tain period be-
fore and after the announcement.
In the fur ther course of the investi-
gation, the details furnished by the
issuer about the group of persons
with knowledge of the inside infor-
mation are compared with the
transaction data repor ted by the
credit institutions. If the analysis 
and an examination of securities
accounts reveal fur ther indications
of violations against the law, the
BAWe will repor t the respective
case to the competent public pro-
secutor’s office.

Reporting Requirements
for Transactions in Secu-
rities and Derivatives
The repor ting requirements for
transactions in securities and deriva-
tives pursuant to Section 9 WpHG
were established in Germany on 
01 January 1996. Credit institutions,
financial ser vices institutions author-
ised to conduct trading for own
account, and domestic companies
admitted to stock exchange trading
are obliged to re-por t to the BAWe
all transactions in securities and de-
rivatives. The repor ting requirements
concern all securities and derivatives
which are admitted to trading on a
stock exchange in a member state
of the European Union or of the
European Economic Area, or which
are traded on the third market seg-
ment (Freiverkehr) of a German
stock exchange. The repor ting

requirements apply also to under-
takings domiciled abroad - such 
as banks or brokers  - which are
authorised to trade on a German
stock exchange, with respect to
their transactions on a stock ex-
change. The provision’s objective 
is to discover violations against the
prohibition of insider trading.

In September 1999 the Helsinki
Futures Exchange joined the com-
mon trading platform of Eurex
Deutschland and Eurex Zürich,
founded in 1998. Due to their
admission to a German exchange
the members of the former Helsinki
Futures Exchange are now subject
to the repor ting requirements in
Germany. Likewise, the derivatives
traded on the Helsinki Futures
Exchange were made subject to the
repor ting requirements in Germany
after they were admitted to trading
on Eurex Deutschland.

The number of repor ted trans-
actions in 1999 amounted to 318
million. In the year before, only 215

million transactions had been re-
por ted to the BAWe.This represents
an increase by about 103 million, i.e .
47.9 per cent. In 1999, the BAWe
was notified of an average 1.2 mil-
lion transactions per day, compared
with 855,000 transactions in 1998.
The highest activity was recorded
on 14 December 1999 when the
BAWe was notified of more than
2.1 million transactions.

The pronounced increase in the
number of repor ted transactions
was mainly attributable to the
reduction on all German stock
exchanges of the minimum trans-
action volume, the extension of
trading hours, the dispropor tionate
increase in the number of listed
companies on the Neuer Markt,
and of foreign members on Eurex
and Xetra. Having amounted to 216
(= 5.5 per cent) in 1998, the num-
ber of foreign enterprises obliged 
to repor t near ly doubled in the
course of 1999 to reach 320 (= 8.6
per cent) by the end of the year.
The number of domestic entities

Monthly Average of Daily Reporting Volumes 1996 – 1999
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obliged to repor t declined over the
same period by 280, i.e . 7.6 per
cent, from 3,682 to 3,402.

At 91.4 per cent, in the year under
review the overwhelming majority
of the notifying par ties came from
Germany. The trend was to the down-
side, however (in the previous year
the figure was 94.5 per cent). Fur ther
repor ting par ties came from 16
European countries and the USA.
The BAWe continues to expect an

above-average increase in the num-
ber of par ties obliged to repor t and
in the repor ting volume. Fur ther-
more, in the year 2000 trading
hours have been extended to 
8:00 p.m. in a first step towards
electronic 24-hour trading, and
several public holidays have ceased
to be trading holidays. Moreover,
Deutsche Börse AG is seeking the
authorisation to introduce the elec-
tronic trading system Xetra to the
USA. In addition to leading to a

fur ther increase in repor ting vol-
umes, the growing number of stock
exchange alliances will become a
new challenge for the BAWe in
regard of its repor ting activities.

Securities Watch 
Application (SWAP)

In the year under review, the 
BAWe used technological means 
in combating insider dealing to an
increasing extent. Of growing
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Reporting Parties

Country Reporting Parties Proportion Reporting Parties Proportion 
31.12.1999 in %1 31.12.1998 in %1

Germany 3,402 91.40 3,682 94.46

United Kingdom 83 2.23 77 1.97

Switzerland 50 1.34 47 1.20

USA 34 0.91 18 0.46

France 32 0.86 28 0.72

Austria 26 0.70 8 0.20

Netherlands 23 0.62 14 0.36

Spain 19 0.51 7 0.18

Finland 16 0.43 5 0.13

Italy 10 0.27 3 0.08

Belgium 5 0.13 3 0.08

Ireland 5 0.13 1 0.02

Luxembourg 5 0.13 2 0.05

Sweden 5 0.13 2 0.05

Denmark 4 0.11 - -

Gibraltar 1 0.03 - -

Norway 1 0.03 1 0.05

Portugal 1 0.03 - -

total 3,722 100.00 3,898 100

1 Figures have been rounded off
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impor tance was the automated
analysis system ”Securities Watch
Application (SWAP)”. Developed 
in-house, the system will automati-
cally filter out any irregular trading
from the data on transactions in
securities and derivatives that 
have been repor ted pursuant 
to Section 9 WpHG.

SWAP makes it possible to generate
independent indicators which take
account of the securities’ specific
volatility and liquidity. These indi-
cators display the statistical likeli-
hood to find cer tain aspects (e.g.
price, net yield) on a par ticular 
day, when compared with a cer tain
reference period. The BAWe re-
ceives a sor ted list of several in-
dicators, tailored to the respective
analysis requirements. The first
version of the system has been
tested successfully and is already
being used. Within the scope of
fur ther developing its automated
analysis systems the BAWe is
making use of international con-
tacts to other supervisory au-
thorities (e.g. the London Stock
Exchange or the British Financial 
Services Authority).

Fines and 
Administrative Procedures 

In 1999, the BAWe instituted two
proceedings to impose administra-
tive fines due to infringements of
the requirement to furnish in-
formation on insider transactions
(Section 16 paragraph 4 WpHG).
The par ties concerned had either
failed to notify the BAWe at all or
furnished incorrect information.
One of the enterprises required to
furnish information was punished
with a fine of DM 5,000. Neither 
of the two proceedings has been
concluded so far.

Objections were made against three
requests to furnish information,
which were settled - or withdrawn -
after the par ties were heard and the
required information was submitted.
The BAWe opened eight new pro-
ceedings due to violations of the
obligation to furnish information on
transactions in securities and deriva-
tives pursuant to Section 9 WpHG.
14 proceedings were pending at the
star t of the period under review.
16 proceedings were suspended 
on grounds of insignificance.

Scalping - an Insider Crime

The regional cour t of Frankfur t am
Main in its decision of 09 November
1999 determined that the purchase
of securities upon knowledge of the
impending release of a valuation or
recommendation thereto, and with
the aim of benefiting from the re-
sultant price gain (referred to as
scalping), is prosecutable as an
insider offence. The regional cour t
thus shares the legal opinions of the
both BAWe and the public prose-
cutor’s office on this issue.

In addition, the cour t’s criminal
division pointed out that even
mental processes such as the 
intention to release a recommen-
dation can represent inside inform-
ation. The publication of a recom-
mendation as such shall remain
permissible, however. According to
the cour t, a business journalist shall
be permitted to recommend a share
for buying. He is not allowed, how-
ever, to inform third par ties in ad-
vance about the kind of shares he 
is going to recommend. Neither 
is he allowed to purchase these
shares himself once he has decided
to make a public recommendation,
provided this recommendation is
likely to affect the share price.

In the case in question the criminal
division refused to open the trial.
Arguably according to the cour t it
would have been impossible to
furnish conclusive evidence that at
the time of buying the shares, the
journalist concerned had already
decided to recommend them in his
next TV show. Circumstantial evi-
dence made it clear that there could
have been other reasons for him to
buy the shares beside his intention
to release a recommendation. In
addition, the share price perform-
ance between the purchasing 
day and the recommendation day
would have been  a perfect reason
for recommending the shares. The
public prosecutor’s office filed an
immediate appeal, which has been
rejected by the higher regional
cour t of Frankfur t am Main.

Obligation to Keep 
a Record

Securities ser vices enterprises and
companies domiciled in Germany
that are admitted to trading on a
domestic stock exchange are re-
quired to establish and record,
before executing orders relating 
to insider securities, the identity 
of the principals and the persons
benefiting or incurring a liability
from these transactions (Section 
16 paragraph 2 sentence 5 WpHG).
Within the context of insider in-
vestigations the BAWe identified 
a number of violations against this
provision. For example, no record
was kept of the natural persons
behind por tfolios of legal persons.
Upon request, the BAWe did not
receive information relating to the
principal of the transaction at issue,
nor on any authorised persons
acting on behalf of the principal.
Only the por tfolio owners were
disclosed. The BAWe instituted



proceedings to impose administra-
tive fines. In future, higher emphasis
will be placed on monitoring com-
pliance with the relevant provisions
in order to ensure the effective
prosecution of insider cases. If
necessar y, the BAWe will make 
use of its right to impose fines.

Co-Operation 

On 16 March 1999, the four th
forum on insider law and ad hoc
disclosure was held on the premises
of the regional Bundesbank branch
in Hesse-Thuringia. It was jointly
hosted by Deutsches Aktieninstitut
e.V. and the BAWe and attended by
some 100 public prosecutors, police
officers, and other members of the
legal profession and criminal pros-
ecution. The lecturer side comprised
representatives of the Frankfur t
stock exchange’s Trade Surveillance
Unit and of the Frankfur t-based
State Commissioner’s Office (Staats-
kommissariat), a division of the Ex-
change Supervisory Authority. The
aim of the forum, which takes place
every year, is to provide a platform
for the exchange of experience and
efficient co-operation between the
prosecuting authorities and the
BAWe. In addition, meetings were
held with representatives of the
State and Federal Offices of 
Criminal Investigation.

26
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Transparency is a fundamental
requirement for the functioning of
the financial markets. Ad hoc dis-
closure contributes to giving the
market par ticipants ear ly access to
relevant information, which provides
the basis for them to make com-
petent investment decisions. In ad-
dition, ad hoc disclosure shall help
to prevent violations against the
insider trading prohibition. Once a
price relevant fact is known to the
public it can no longer be used for
prohibited insider transactions.

Prerequisites for 
Ad hoc Announcements 

Issuers of securities admitted to
official trading or to the regulated
market of a German stock exchange
must publish an ad hoc announce-
ment if the following prerequisites
are fulfilled:

◆ The fact must be new and
unknown to the public;

◆ The information must occur
within the issuer’s sphere of
activity;

◆ The fact must be likely to affect
the assets or financial situation
or the general trading position 
of the issuer ;

◆ The fact must be likely to exer t
significant influence on the stock
exchange price because of the
above-mentioned effects or, in
the case of listed bonds, to
impair the issuer’s ability to 
meet his liabilities.

Number and Contents of
Ad hoc Announcements 

In 1999 the BAWe received 3,219
ad hoc announcements from 
German issuers (1998: 1,805). Ap-
proximately 780 domestic stock cor-
porations were admitted to official
trading or trading on the regulated
market on 31 December 1999,
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618 of which released one or more
ad hoc notifications. It has to be
taken into consideration that all
Neuer Markt issuers were admitted
to trading on the regulated market.
As in the previous year, the majority
of ad hoc announcements provided
information per taining to financial
statements or six-month results,
especially profit/loss and sales 
figures that were to be published 
in the annual and six-month repor ts
as well as other interim repor ts, e.g.
quar ter ly repor ts. Released were in
par ticular deviations of these figures
from the respective comparable
period, from forecasts of the com-
pany or from market expectations.
As in 1998, another emphasis was
placed on strategic company deci-
sions such as structural changes,
the purchase or sale of par ticipa-
tions, or mergers.

Misuse of 
Ad hoc Announcements

The number of ad hoc announce-
ments showed another pronounced
increase from the previous year’s
level. To a cer tain extent this in-
crease was attributable to compa-
nies admitted to the Neuer Markt
for the first time in the year under
review. The Neuer Markt companies
turned out to be par ticular ly ready
to disclose information. However,
the growing number of ad hoc
notifications was not always accom-
panied by the respective improve-
ment in transparency. Instead, there
was a rising amount of unnecessar y
announcements that did not fulfil 
all legal requirements, making it in-
creasingly difficult for the public to
discern from the multitude of an-
nouncements those facts which

would actually be likely to have a
considerable impact on the market
price.

A cer tain number of issuers quite
obviously misused the attention
attached to any information pub-
lished in accordance with the legal
publication requirements and en-
titled ”ad hoc announcement pur-
suant to Section 15 WpHG” for
other purposes besides ad hoc
disclosure. They could be sure that
even the most irrelevant inform-
ation or adver tising would immedi-
ately reach investors, traders and
analysts through electronic media.
The public is forced to at least take
note of the information in order to
avoid missing out on impor tant in-
formation. However, dates of press
or analyst conferences, lengthy
quotations of directors, or the

M A R K E T  T R A N S P A R E N C Y

Contents of Ad hoc Announcements Published by Domestic Issuers in 1997 - 1999
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description of general business
profiles do not fulfil the require-
ments of Section 15 WpHG. The
same is true for facts or assump-
tions concerning the area of activity 
of competitors established in the
framework of business relations.

The BAWe considers such an-
nouncements to be undesirable
developments pursuant to the WpHG
(Section 4 paragraph 1 sentence 2
WpHG). Several successive steps
are taken against such irregularities.
The first step involves giving the
issuer the oppor tunity to comment
on the accusation. Only if it is not
possible to reach a suitable solution
will the BAWe in a second step give
binding orders and, if necessar y,
apply coercive measures to enforce
them. So far, the latter has not been
necessar y. In most cases – although
sometimes only when threatened
with a prohibitive order - the com-
panies concerned promised to
refrain from publishing fur ther
unnecessar y ad hoc notifications.

Moreover, in the period under
review even issuers who are traded

on the third market segment (Frei-
verkehr) and who are not subject to
the provisions of Section 15 WpHG
published ad hoc announcements.
Some regional exchanges concluded
corresponding agreements under
civil law with Freiverkehr issuers,
obviously with the aim of improving
the attractiveness of the third mar-
ket segment for potential investors.
It is necessar y, however, to draw a
distinct line between duties estab-
lished under public law and terms
agreed under civil law. Any improve-
ment of transparency through regu-
lations under civil law will generally
be welcome. A limit is however ar-
rived at when this means of improv-
ing the disclosure behaviour begins
to impair the legally required trans-
parency.

One conceivable way of improving
transparency in the third market
segment would be the institu-
tionalisation of another notification
channel beside the legally required
ad hoc disclosure. With regard to
the scope and speed of disseminat-
ing the information, the relevant
terms and conditions might be

based on the provisions of Section
15 WpHG. However, it must remain
possible to distinguish legal require-
ments from voluntar y provisions.
For example, an announcement re-
lating to the third market segment
might read as follows: ”XY AG:
Impor tant company information,
listing on the free market of 
Dusseldorf and Hamburg”.

However, market transparency
suffers not only from unnecessar y
ad hoc announcements. Notifica-
tions whose contents do comply
with the requirements are fre-
quently too long, as some issuers 
do not confine themselves to pub-
lishing only the price-relevant in-
formation and a shor t explanation
thereof. Many publications comprise
lengthy quar ter ly and six-month
repor ts, forcing the public to search
the text for decisive information.
Ad hoc announcements on quar-
ter ly repor ts should include only
core information on the company’s
performance over the last quar ter,
which can usually be summarised 
in ten to twenty typed lines. Com-
prehensive explanations and back-
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ground information should be pro-
vided within the framework of
regular disclosure.

Exemptions from the
Publication Requirement 

The BAWe may temporarily exempt
an issuer from the publication re-
quirement if publication of the in-
formation is likely to damage the
legitimate interests of the issuer
(Section 15 paragraph 1 sentence 2
WpHG). This is a discretionary deci-
sion, since the BAWe must consider
in each individual case whether the
company’s interest in being granted
confidential treatment of the in-
formation must be rated higher 
than the capital market’s interest 
in receiving such information.

In the period under review the
BAWe received eight applications
for exemption from the publication
requirement. Six applications were
accepted, another two were with-
drawn by the applicants. All tempor-
ar y exemptions were made in view
of restructuring measures carried
out by the companies.

Administrative Fines

In 1999 the BAWe instituted four
new proceedings to impose admin-
istrative fines due to breaches of

the legal provisions governing ad
hoc disclosure. Together with the
pending procedures from previous
years this added up to a total of 35
cases. Two of them were determined
by final judgement. Eleven proceed-
ings were suspended, and seven of
the companies concerned were able
to provide rebutting evidence. Four
proceedings were suspended on
grounds of insignificance.

Share Buybacks 
and Ad hoc Disclosure 

The Act on Corporate Control 
and Transparency (Gesetz zur 
Kontrolle und Transparenz im 
Unternehmensbereich; KonTraG)
which came into force on 01 May
1998 permits stock corporations 
to buy back own shares on a larger
scale. Issuers are now allowed to
purchase up to 10 per cent of the
share capital, provided they have
been granted an authorisation from
the annual general meeting lasting
for up to 18 months which estab-
lishes the highest and the lowest
price as well as the propor tion of
share capital (Section 71 paragraph 1
sentence 1 number 8 Stock Cor-
poration Act). Listed companies
deciding to purchase own shares
may be required to publish a no-
tification pursuant to Section 15
WpHG.

The mere decision of the annual
general meeting to authorise the
board of managers to buy back up
to 10 per cent of the share capital
does not require the publication of
an ad hoc announcement. Although
the share price might rise following
the decision, for example because
investors expect the permission to
buy back own shares to entail posi-
tive future effects in the sense of a
better shareholder value policy, it is
not possible to know at the time
the general meeting makes its deci-
sion whether and when the buyback
of shares will actually take place.
Moreover, neither the volume nor
the date of the share buyback have
been fixed at this ear ly stage, and
the price range for purchasing the
shares is still an open question.

The managing board’s eventual de-
cision to make use of its authoris-
ation to buy back own shares, how-
ever, is likely to be of par ticular re-
levance for the price. This decision
has to be disclosed to the public by
means of an ad hoc notification com-
prising the main features of the de-
cision and a reference to the author-
isation from the general meeting.
Where the supervisory board must
give its approval of the share buy-
back the publication requirement will
not be established until both boards
have presented their decisions. In
July 1999 the BAWe sent a letter to
the managing boards of listed com-
panies setting out in detail the legal
provisions relating to the planned
buyback of own shares.You may con-
sult this letter on the home page of
the BAWe under (www.bawe.de).

Ad hoc Disclosure 
of Profit Warnings

Profit warnings must be disclosed to
the public in an ad hoc announce-

Access to Electronically Published Ad hoc Announcements:

Ad hoc announcements are accessible via the following addresses:

Internet: www.bawe.de/links.htm#a1

www.dgap.de

www.vwd.de/adhoc

T-Online: *vwd#

Fax polling: Computel (0190-576647)

Video text: n-tv (S. 360), ARD/ZDF (S. 448)
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ment only if they are based on in-
formation within the meaning of
Section 15 WpHG. If this condition,
i.e . the existence of such inform-
ation, is not fulfilled the issuer con-
cerned is not obliged to publish an
ad hoc announcement.

The decisive feature in this context
is the definition of ”information”.
Only the existence of such infor-
mation establishes an obligation to
publish an ad hoc notification, pro-
vided the other conditions set out
in Section 15 WpHG are fulfilled. In
this case the respective information
must be disclosed without delay.
”Information” in the sense of 
Section 15 is something that has
happened and can be proved.

If for example an issuer’s manage-
ment comes to the view that due to
a general deterioration of the busi-
ness climate – e.g. within the sector
– the company’s result might not be
as good as in the previous year, or
that the previous year’s result is un-
likely to be exceeded, this will not
be regarded as information in the
sense of Section 15 WpHG. Instead,
it would be deemed an undifferen-
tiated assessment of the earnings
situation, not information, which
does not establish an obligation to
publish an ad hoc announcement.
The issuer is never theless free to
publish a profit warning, for example
in a press release. The situation is
different, however, if due to the
deteriorating environment the ma-
nagement of a company prepares an
interim statement and realises that
the current year’s result, at the time
of preparing the statement, is sig-
nificantly lower than in the previous
year. In this case the preparation of
the statement has established a fact
that may quite well require the pub-
lication of an ad hoc announcement,

provided the other conditions are
fulfilled as well, in par ticular the
likelihood of the information to
have substantial influence on the
price.

Other Issues 

The second issue of the leaflet
”Insider Trading Prohibitions and 
Ad hoc Disclosure Pursuant to 
the German Securities Trading Act
(Wer tpapierhandelsgesetz)”, pub-
lished in 1998 in co-operation with
Deutsche Börse AG and with con-
tributions from many business asso-
ciations, was still strongly in demand
in the year under review. It furnishes
explanations and recommendations
regarding the treatment of facts
which are likely to affect the share
price, in view of the insider provi-
sions of the WpHG. A par ticular
focus has been placed on the provi-
sions on ad hoc disclosure. A copy
of the guidelines can be received
free of charge from Deutsche Börse
AG or from the BAWe. It is also
available on the home page of the
BAWe.

The market par ticipants’ interest in
the issue of ad hoc disclosure was
also reflected in the substantial
number of par ticipants in the annual
forum on ad hoc disclosure. The
forum is jointly hosted by Deutsche
Börse AG, Deutsche Gesellschaft für
Ad hoc-Publizität mbH (DGAP) and
the BAWe. The issues treated in the
year under review were headlined
”Do analysts need ad hoc disclos-
ure?”, ”Ad hoc disclosure without
price relevance?”, ”Share buybacks
and ad hoc disclosure”, and ”Ex-
changes and ad hoc disclosure”.

In 1999, DGAP created an Internet
database comprising all ad hoc
announcements which are published

by means of electronic media. All ad
hoc announcements released so far
can be accessed via DGAP’s Inter-
net archives (www.dgap.de).

M A R K E T  T R A N S P A R E N C Y
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The disclosure of cer tain changes 
in the holdings of voting rights 
in listed companies plays an im-
por tant role in improving trans-
parency in the securities markets.

The legal notification and disclos-
ure requirements help to prevent
the misuse of inside information and
permit investment decisions to be
taken on more broadly based in-
formation. The provisions require
the notifying par ty to inform the
company and the BAWe of changes
in the percentage of voting rights.
The companies concerned must
make the notification known to 
the public.

The notification and disclosure
requirements concern voting rights
in enterprises which are domiciled
in Germany and whose shares must
be admitted to official trading on 
an exchange in a Member State 
of the European Union or the 
European Economic Area. Holders
of voting rights in foreign enter-
prises whose shares are admitted 
to trading on a German exchange
are not subject to such notification
requirements, but never theless 
the companies concerned are 
obliged, when becoming aware
of such changes, to disclose the

information.

At the end of 1999, 640 domestic
and foreign companies were ad-
mitted to official trading on 
German exchanges.

Notifications and Disclosu-
res, Exemptions 

In 1999, the BAWe received 1,059
notifications regarding changes in
the percentage of voting rights.
Many of these notifications did not
comply with the legal requirements.
Shor tcomings could be observed in
par ticular with regard to the failure
to disclose the relevant thresholds,
and in respect of the day on which
this threshold had been reached,
exceeded or fallen shor t of. The
obligation to disclose this date was
established in April 1998. Often the
notifying par ties did not observe
the requirement to count voting
rights additionally. In some cases
shareholders submitted voluntar y
notifications about changes in their
holdings of voting rights without
having reached the relevant thresh-
olds. The companies concerned
usually published the notifications.

The BAWe welcomes such voluntary
announcements and publications as
a contribution towards higher trans-
parency in the financial markets.

Companies furnishing investment ser-
vices which are admitted to trading
on an exchange of a Member State
of the European Union or the Euro-
pean Economic Area may request
exemption of their trading por tfolio
from the notification requirements.
The trading por tfolio will remain
unconsidered in a calculation of the
percentages of voting rights.

Shares that are exempt from the
notification requirements will not
bear voting rights in a general 
meeting if in the case of their non-
exemption they would be subject 
to the notification requirement. In
1999, 121 enterprises made use of
this possibility.

MARKET TRANSPARENCY -
HOLDINGS OF

VOTING RIGHTS
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Administrative Fines

In 1999, the BAWe opened 132 new
proceedings due to infringements of
the notification requirements. 26
proceedings were pending from the
previous year. Par ticular ly unusual
was the rising number of breaches
of the obligation to notify the BAWe
of the first-time admission of shares
to official trading (Section 21 para-
graph 1a WpHG). Of the new pro-
ceedings, 55 concerned this pro-
vision, whereas 47 cases were re-
lated to the failure to or delay in
notifying of changes in holdings of
voting rights pursuant to Section 21
paragraph 1 WpHG. Another 30
procedures were instituted because
the listed enterprises concerned
failed to or were late in publishing
the notifications they had received
(Section 25 WpHG). In 16 cases
fines were imposed of up to 
DM 15,000. Proceedings were 
suspended on grounds of insignifi-
cance in 36 cases, and for lack of
evidence in 19 cases.

Statements made during the pro-
ceedings revealed that some of the
institutions accompanying public
offerings did not provide sufficient
information about the notification
requirements pursuant to Sections
21 ff. WpHG, even though the 
issuers are expecting them to do 
so. Adequate information on the
par t of the credit institutions might
prevent a large number of notifi-
cations from being issued late.

No Notification Require-
ment for Proxy Voting 

The growing number of companies
issuing registered shares has raised
the question whether the registra-
tion of credit institutions in the
share register on behalf of their

customers establishes a notification
requirement. The BAWe believes
that this is not the case. The WpHG
sets out that the notification re-
quirement applies only to those
persons who are entitled to the
voting rights connected with their
shares (Section 21 WpHG). It is the
membership rights embodied in the
shares which are purchased or sold,
not the voting rights. The Stock
Corporation Act prohibits the sep-
aration of voting rights from the
membership rights. This does not
conflict with Section 67 paragraph 2
Stock Corporation Act which lays
down that with regard to registered
shares, the only persons to be
treated as shareholders shall be
those registered as such in the
share register. In order to be reg-
istered in the share register the
par ty in question must have been
authorised accordingly by the owner
of the shares. The buyer of shares
bearing voting rights, be it regis-
tered shares or bearer shares, is
free to decide whether to exercise
these voting rights or not. With
regard to bearer shares, the BAWe
does not place under the obligation
to repor t persons who are merely
authorised to exercise voting rights
on their own behalf or in the name
of third par ties. Neither do the
provisions of Section 22 paragraph
1 number 7 WpHG establish a
notification requirement because
the Stock Corporation Act prohibits
credit institutions from exercising
proxy voting rights at their own
discretion.

Internet Database

In August 1997 the BAWe created a
database providing an overview of
major shareholdings in companies
domiciled in Germany, whose shares
are admitted to trading on an ex-

change in a Member State of the
European Union or of the European
Economic Area. Access to the data-
base is granted on the Internet 
under www.bawe.de. Several search
options enable the investor to access
information on current ownership
structures. The data is updated on
the 1st and 15th day of each month
on the basis of the notifications
submitted to the BAWe.

Outlook

The Four th Financial Market Pro-
motion Act should make another
contribution towards improving
transparency. This is why the BAWe
wishes for the regulated market to
be included in the existing provi-
sions relating to the notification 
and disclosure of major holdings 
of voting rights in listed companies.
Since the Neuer Markt issuers are
admitted to the regulated market,
this measure would place the com-
panies and their shareholders under
the notification and disclosure re-
quirements pursuant to Sections 21
et seq. WpHG. The notification and
disclosure requirements play an im-
por tant role in achieving the highest
possible degree of transparency in
the capital markets.

M A R K E T  T R A N S P A R E N C Y



Bundesaufsichtsamt für
das Kreditwesen

Under the functional approach (see
page 9) the Federal Banking Super-
visor y Office (Bundesaufsichtsamt
für das Kreditwesen; BAKred) is
responsible for the licensing and 
the solvency control of investment
services enterprises. It monitors the
managers’ trustwor thiness and pro-
fessional qualification, and the com-
panies’ financial situation. The pro-
tection of the institutions is the
main regulatory objective of the
BAKred. The BAWe is responsible
for supervising customer trans-
actions in securities and derivatives.
In the context of market supervi-
sion it monitors compliance with
the rules of conduct which are de-
signed to ensure the proper execu-
tion of transactions in the interest
of the customers. The main regula-
tor y objective of the BAWe is to
achieve investor protection.

Close co-operation of the super-
visor y authorities is essential for
efficient supervision. This includes
the regular exchange of data bet-
ween the BAKred and the BAWe.
For example, the BAWe’s address
administration system was restruc-
tured with data received from the
BAKred. In addition, the authorities
co-operate on a regular basis with
regard to the issue of outsourcing
activities to third companies.

Regular meetings between the
BAKred and the BAWe held at
management and at working level
shall help to exploit synergies. In

1999, several meetings were held
with the Federal Insurance Super-
visor y Office (Bundesaufsichtsamt
für das Versicherungswesen) where
representatives of the three author-
ities discussed the issues of deri-
vatives, capital investments, super-
vision of stakeholders, and inter-
national co-operation.

The authorities also co-operate in
terms of interpreting impor tant
legal concepts of the KWG and the
WpHG. A uniform definition and
interpretation shall be provided of
concepts included in both acts. For
example, last year the two author-
ities jointly examined whether
operators of day trading centres 
can be considered to offer invest-
ment services, which would call for
their supervision. Fur thermore, the
authorities co-ordinate their respect-
ive ordinances, guidelines, announce-
ments and statements.

Wertpapierrat

The securities council (Wer tpapier-
rat) held its annual meeting in Sep-
tember 1999. Apar t from represent-
atives of the 16 federal states, it 
can also be attended by represen-
tatives of the Federal Ministries of
Finance, Justice, Economics and
Technology, and of the Deutsche
Bundesbank and the BAKred. The
securities council advises the BAWe
in basic issues relating to its regu-
latory tasks.

In its meeting, the securities council
discussed among other subjects the
issue of cold calling, which was pro-
hibited by the BAWe in a general
order released in August 1999. An-
other subject on the agenda was the
Y2K problem. In the critical phase
from 31 December 1999 to 02 Jan-
uar y 2000 the BAWe operated an
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”emergency centre” and remained in
close contact with the individual
federal states. Finally, the securities
council dealt with new ordinances,
amendments of guidelines and a
revision of announcements relating
to the Prospectus Act.

Länderarbeitskreis 
Börsenwesen 

Co-operation between the Exchan-
ge Supervisory Authorities in the
various federal states has been
given an institutional framework 
in the Working Committee of the
Federal States on Securities and
Exchange-related Issues (Arbeits-
kreis der Länder für Börsen- und
Wer tpapierfragen; shor t: Länder-
arbeitskreis Börsenwesen). The
forum’s meetings are regular ly
attended by a representative of the
BAWe since some of the issues on
the agenda concern the BAWe’s
area of responsibility. During its
meetings in March and September
1999, the working committee dis-
cussed among other issues the
proposed drafts for an amendment
of the legal provisions relating to
exchange brokers (Maklerrecht) 
and the prohibition of market
manipulation. Other areas of em-
phasis included the supervision 
of alternative trading systems and
the erection of trading screens of
foreign exchanges in Germany. An
extraordinar y meeting with regard
to the latter issue was held in April
when the par ticipants discussed
details of the treatment of such
applications.

Börsensachverständigen-
kommission

In 1999, the major issue occupying
the Exchange Exper t Commission
(Börsensachverständigenkommis-

sion), which the BAWe attends as a
guest, was the takeover code. One
year after the amendments to the
takeover code entered into force, in
February 1999 the Commission pre-
sented a paper suggesting the crea-
tion of a legal framework for corpo-
rate takeovers. Also on the agenda
were the other major aspects of the
Four th Financial Market Promotion
Act, in par ticular the provisions re-
lating to futures transactions, and
the possible creation of a European
stock exchange alliance. Working
par ties were founded that will deal
with the issues of futures trans-
actions and market manipulation.

The initial public offerings of shares
on the Neuer Markt tended to be
oversubscribed several times over in
1999. Private investors who did not
receive shares often felt discrimi-
nated against when compared with
institutional investors. This was a
reason for the Exchange Exper t
Commission to establish a working
par ty ”Allocation in Case of New
Issues (Zuteilung bei Aktienemissio-
nen)” whose task is to set up prin-
ciples for allocation procedures that
can be complied with on a voluntary
basis by the enterprises involved. In
the meantime, the Exchange Exper t
Commission has passed these 
principles.

Finanzplatz e.V.

In the year under review the asso-
ciation representing the interests of
the German financial community,
Finanzplatz e.V., worked out the
paper ”Grey Market and Dubious
Business Practices” (Grauer Kapital-
markt und unseriöse Geschäftsprak-
tiken), and presented it at a press
conference in February 1999. The
BAWe was involved in its prepara-
tion. The paper shall provide an

overview of the various aspects 
of the grey capital market and give
recommendations to investors. In
addition, it provides the basis for an
objective discussion of the grey
capital market problem. Not least
owing to the exceptionally positive
reaction from the media and private
investors, Finanzplatz e.V. will con-
tinue to deal with the issue of the
grey capital market. In the scope of
the ”Finanzplatz Dialogues”, a series
of events hosted by Finanzplatz e.V.,
the president of the BAWe on 22
November 1999 in New York talked
about the ”Regulatory Consider-
ations for Germany and the New
Europe”. A par ticular focus of his
speech lay on the role of the nation-
al supervisory authorities in view of
the ongoing process of integration
in the European financial markets. To
an ever greater extent the European
supervisory authorities are chal-
lenged with the task of harmonising
the legal provisions, thereby elimin-
ating existing obstacles to cross-
border securities transactions. The
organisation dealing with this task is
FESCO. The series of events ”Finanz-
platz Dialogues” address top repre-
sentatives of the world’s major
financial centres and shall contribute
to promoting the image of Germany
as a financial centre. Finanzplatz e.V.
comprises representatives of the
industrial and banking sectors,
investors, issuers, and the media.

C O - O P E R A T I O N  I N  G E R M A N Y
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National borders are losing their
impor tance to the extent that
technological development facili-
tates the cross-border exchange 
of financial ser vices.

Fourth Financial Market
Promotion Act

The Four th Financial Market Pro-
motion Act will take account of 
the growing impor tance of the
Internet and the ongoing global-
isation of securities trading. Its
emphasis will presumably be on 
a reform of the Exchange Act, as
well as on amendments to the
provisions of the WpHG. There 
are plans to revise the provisions 
on market manipulation and on 
the capability to trade in futures 
and options. In addition, other laws,
including the Prospectus Act, will
have to be amended as well. A
revision of the provisions on mar-
ket manipulation will be necessar y
for investor protection reasons.
As a result of the process of in-
ternationalisation in the invest-
ment business, and in the light of 
the planned co-operation among
exchanges, manipulation will no
longer only concern individual
exchanges but take place across
various exchanges or even across
borders. This development has to 
be countered with updated legal
provisions.

Over 40 amendments to the 
WpHG and the Prospectus Act 
have been proposed, which have
arisen due to the BAWe’s practical
experience. Below we shall outline
some of the proposed changes
which are of par ticular impor tance
to the BAWe:

◆ Establishing the legal basis for the
treatment of cer tain cases of
prohibited insider transactions as
administrative offences, which
shall exist in addition to the
existing possibility of treating
such cases as criminal offences.

◆ Establishing the legal basis for 
the imposition of fines in order
to facilitate the enforcement of
Par t 5 of the WpHG, in par ticu-
lar compliance with the inform-
ation requirements and the
special rules of conduct pur-
suant to Section 32 WpHG, as
well as the obligations relating 
to the outsourcing of ser vices
laid down in Section 33 para-
graph 2 WpHG.

◆ Adjusting the repor ting require-
ments for transactions in secur-
ities and derivatives to the 
changing market structures in 
the European Union and the
European Economic Area,
which are due, for example,
to mergers among exchanges.

◆ Extending the notification and
publication requirements in the
case of changes of significant
holdings of voting rights to com-
panies whose shares are ad-
mitted to the regulated market.

Takeover Rules

Another central issue in designing
the legal framework for Germany 
as a financial centre has been the
creation of a binding set of rules
governing company takeovers. The
Federal Government has declared
that the relevant legislation will be
passed in 2000. The BAWe is likely
to be assigned the responsibility for
monitoring compliance with the
new provisions.

L E G I S L A T I V E  P R O J E C T S

LEGISLAT IVE PROJECTS
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The WpHG grants the BAWe com-
prehensive powers for co-operating
with the competent foreign secu-
rities and exchange supervisory
authorities. National supervisory
systems are forced today to super-
vise internationally oriented and
tightly knit securities markets and
the players thereon with means that
are restricted by national borders.
International co-operation is there-
fore becoming increasingly impor-
tant. The BAWe is authorised to
pass on information to foreign
authorities that is necessar y for
monitoring their respective ex-
changes and other securities mar-
kets. If necessar y, it may likewise
request similar information from
foreign authorities.

Insider Investigations 

Within the scope of insider investi-
gation the BAWe is authorised to
request from market par ticipants
information about securities trans-
actions or the respective principal’s
identity, when such information has

been asked for by foreign super-
visor y authorities. The confidential
information may be passed on to
the requesting foreign authorities.
On the other hand, with respect 
to its own investigations carried 
on abroad the BAWe depends on
the suppor t granted by foreign
authorities.

In the period under review the
BAWe made use of its right to ex-
change information by submitting 
83 requests to foreign authorities.
The requests were related to 70
insider proceedings. In return, the
BAWe was able to assist foreign
supervisory authorities in 15 cases.

Co-operation within Europe

Securities ser vices enterprises
domiciled in a Member State of the
European Union or the European
Economic Area are allowed to offer
their ser vices or establish a branch
in all countries of the EEA without
requiring an admission from the
respective host countr y. They only
need an admission in their home
countr y. Securities ser vices enter-
prises from other European states
wishing to use the oppor tunities
granted by the European Passpor t
must inform the supervisory author-
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ity of their home countr y, which 
in turn informs the BAWe and the
Bundesaufsichtsamt für das Kredit-
wesen (BAKred). In the period 
under review 164 securities ser-
vices enterprises benefited from 
the oppor tunities granted by the 
European Passpor t.

Of the 164 notifications, 154 con-
cerned companies intending to offer
cross-border investment services.
Ten enterprises established a branch
in Germany. The notifications were
submitted by 14 different states, with
more than half of the number com-
ing from the United Kingdom. For
the first time, securities ser vices 
enterprises from Por tugal and 
Greece took up business in 
Germany.

Within the scope of international
co-operation in monitoring com-

pliance with the rules of conduct,
the BAWe responded to 81 re-
quests from foreign supervisory
authorities. In 33 cases the BAWe
contacted foreign regulators and
asked them to provide information
due to requests for assistance from
German authorities ahead of crimi-
nal investigations.

Projects for 
European Directives 

A draft directive governing the take-
over of companies has been pres-
ented in November 1997. The pur-
pose of this directive is to protect
minority shareholders when a com-
pany is taken over. According to the
draft the offeror in a takeover shall
be obliged to submit an offer to all
shareholders, who shall be granted
an adequate period for considering
the offer. Takeover bids may provide
that shares are offered for exchange,
provided these shares are traded on
a regulated market. The managing
board shall be permitted to adopt de-
fensive measures against a takeover
only after the necessary approval has
been granted by the general meeting.

The directive governing the distance
marketing of financial services equally

aims at ensuring investor protection.
The directive will concern financial
ser vices contracts which are con-
cluded exclusively through remote
means of communication. Following
an initial reading of the draft, in 
May 1999 the European Par liament
suggested fundamental changes that
have been largely accepted by the

European Commission. Rather than
being granted a period for consider-
ing an offer, the customer shall be
permitted to rescind the contract
within a 30-day period. This does
not apply to transactions in secur-
ities. The directive will probably be
passed in the second half of 2000.

EU Action Plan

In May 1999 the European Com-
mission presented the Council of
Economic and Finance Ministers
(ECOFIN) with an action plan
whose purpose is to improve the
internal financial ser vices market.
At their summit in Cologne in June
1999 the heads of state and govern-
ment expressed their consent with
this objective. A par ticular target 
to be achieved is the creation of
modern regulatory provisions that
meet the demands of increasing
globalisation, for example by revising
the EU capital adequacy require-
ments in the area of banking super-
vision. High priority is given to the
passing of a directive on takeover
bids and a directive governing
investment funds. The Admission
Directive and the Listing Par ticulars
Directive shall be amended in order
to eliminate obstacles to the cross-
border raising of capital in the in-
ternal market. In order to strengthen
the common legal framework go-
verning the securities and deriva-
tives markets, the EU is planning 
to revise and, if necessar y, change
the Investment Services Directive
and create a directive on combating
market manipulation. Of par ticular
impor tance for private customers 
is the adoption of directives con-
cerning the distance marketing 
of financial ser vices and on e-com-
merce, which are likely to facilitate
and/or permit the access to the
internal financial market. Both 
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European Passport

Securities ser vices enterprises are entitled to receive the European
Passpor t for taking up business in another Member State of the Euro-
pean Union or the European Economic Area due to an admission from
their home countries. The European Passpor t permits them to establish
branches in other Member States of the European Union or the Euro-
pean Economic Area and to offer their ser vices in these countries with-
out having to undergo a separate application procedure in the host
countr y. Apar t from a few exceptions which concern in par ticular the
rules of conduct, the companies are supervised by their respective home
countries. Fur thermore, the European Passpor t grants them immediate
cross-border access to the electronic trading systems of the European
exchanges.
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proposals occupy a prominent
position in the action plan.

FESCO

In December 1997 the securities
supervisory authorities of the 15
Member States of the European
Union as well as Iceland and 
Norway founded the Forum of
European Securities Commissions
(FESCO). The president of the
BAWe has been chairing FESCO
since May 1998.

In January 1999 the 17 members of
FESCO signed a multilateral memor-
andum of understanding (MoU) in
order to facilitate and accelerate
the exchange of information among
the securities supervisory author-

ities. The aim of the MoU is to
improve the transparency and in-
tegrity of the European securities
markets and to enhance investor
protection. The BAKred, Banca Italia
and the Belgian pension fund joined
the MoU in 1999. A group of high-
ranking representatives of the super-
visor y authorities (FESCOPOL) is
responsible for implementing the
agreement.

FESCO’s exper ts group ”Standards
on Fitness and Propriety” concluded
its task in 1999. The members of 
the group passed minimum stand-
ards for the admission of invest-
ment services enterprises, guaran-
teeing the application throughout
Europe of uniform standards for
monitoring the fitness and propriety

of the management of securities
services enterprises.

In December 1999 another FESCO
exper ts group passed a paper on
”Standards for Regulated Markets”.
The group was charged with estab-
lishing uniform standards for the
areas of organisation, governance,
market access, settlement and
admission to trading, which shall
specify the few existing provisions
of the Investment Services Directive
regarding this issue, and level out
differences in the existing national
provisions.

Also in December 1999, an exper ts
group passed its ”Market Conduct
Standards for Par ticipants in an
Offering”, which shall ser ve as a

Country Notifications relating to   Notifications relating  
the cross-border provision  to the establishment 
of services of a branch

1996 1997 1998 1999 1996 1997 1998 1999

Austria – – 4 13 – – – 1

Belgium – – 6 6 – – – –

Denmark 5 3 – 1 – – – –

Finland – – 1 13 – – – 1

France 1 29 5 7 – – 1 –

Greece – – – 1 – – – –

Ireland 33 3 6 2 2 – 1 1

Italy – 1 1 3 – – – –

Luxembourg – – 1 2 – – – 1

Netherlands 20 5 2 12 1 – – –

Norway – 8 5 – – – – –

Portugal – – – 1 – – – –

Spain – 2 1 10 – – – –

Sweden 13 2 – 1 – – 1 –

United Kingdom 618 54 57 82 2 1 6 6

Total 690 107 89 154 5 1 9 10

Notifications Relating to the European Passport 



basis for a common European 
level of investor protection. Par tici-
pants in a securities issue have to
make sure that sensitive information
will not be misused to the detri-
ment of investors.

Another exper ts group is charged
with harmonising the rules of con-
duct for securities ser vices enter-
prises. The purpose of this group 
is to streamline the rules of con-
duct derived from the Investment
Services Directive, whose terms 
are rather general. In March 2000
the group presented as an interim 
result a definition of the pro-
fessional investor.

With the aim of developing a com-
mon European basis for the mutual
recognition of securities offers, at
the end of 1998 the Forum of
European Securities Commissions
(FESCO) set up the exper ts group
”European Public Offers”. The group
discusses different methods of cross-
border securities offerings and de-
velops criteria for the mutual re-
cognition of such offerings. In its
Financial Services Action Plan the
European Union likewise advocates
a revision of the legislation in force,
in par ticular the Admission Directive
and the Listing Par ticulars Directive,
in order to eliminate legal obstacles
to capital raising at a European
level.

FESCO established three new
exper ts groups in 1999:

◆ The group ”Primary Market
Practices” deals with stabilis-
ation measures, trading in secu-
rities not yet issued and the
allotment of securities, with 
the aim of working out recom-
mendations for a common 
European practice.

◆ The group ”Alternative Trading
Systems (ATS)” classifies the dif-
ferent types of trading platforms
which permit securities trading
off the exchanges, and analyses
their respective advantages and
risks for investors. The cross-
border activities of ATS require 
a European solution to the prob-
lems presenting themselves to
the supervisory authorities.

◆ The group ”Market Abuse” deals
with the issue of market manipu-
lation which up to now has been
dealt with completely differently
in the various member states.
The fur ther development of a
common European market for
financial ser vices requires the
creation of uniform rules which
establish the basis for efficient
co-operation of the individual
national supervisory authorities.
The European Union is planning
to pass a directive that will take
account of the results worked
out by FESCO.

FESCO established its own web site
(www.europefesco.org) at the end
of 1999, making its publications –
for example the common standards,

consultative papers and press re-
leases – available to a broader pub-
lic. A separate par t that is accessible
only to FESCO members facilitates
and accelerates co-operation within
the organisation.

Outlook - FESCO

FESCO plays an impor tant role
within the EU Action Plan. In par-
ticular, it is expected to give recom-
mendations with regard to new le-
gislative measures of the European
Union in the area of securities.
When issues relating to securities
supervision are on the agenda the
chairman of FESCO par ticipates 
in the meetings of the European
Commission’s ”Financial Services
Policy Group”. In addition, FESCO
has been granted observer status
with the five forum groups of the
European Union set up to imple-
ment the Action Plan. In these
groups FESCO advocates that in-
vestor protection as well as the
transparency and integrity of the
securities markets be improved. In
2000, FESCO will deal with ques-
tions concerning the publication of
ad hoc notifications, given the fact
that the legal situations in the major
financial centres of Frankfur t and in
London are very different. It is
especially impor tant to find a sol-
ution to these and other matters in
the light of the announced merger
between Deutsche Börse AG and
the London Stock Exchange. On 
06 December 1999, FESCO con-
ducted a workshop on the regula-
tor y implications of co-operation or
mergers between stock exchanges.

The Internet has developed into 
a major distribution channel for 
ser vices and products. The growing
number of households which are
connected to the Internet has
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FESCO

The Forum of European Secur-
ities Commissions was founded
on 08 December 1997 by 17
European securities supervisory
authorities. The organisation’s
task is to improve investor pro-
tection and increase the trans-
parency and integrity of the
markets. The members exchange
information and experiences,
develop common regulatory
standards in exper ts groups, and
assist each other in monitoring
the markets.
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equally led to changes in the area 
of financial ser vices. The securities
supervisory authorities in Europe
consider this to be a positive de-
velopment, but they are aware of
the risks involved.

Private investors are able today to
access current stock prices through
their computers and carr y out real-
time securities transactions via quick
and safe connections. News groups
and chat forums provide investors
with a large variety of information
and enable them to exchange their
respective investment strategies.
However, the apparent anonymity 
of the Internet, in par ticular of the
news groups and chat forums, opens
up new oppor tunities for manipula-
tion. For example, in 1999 Germany
saw the first case of a misleading ad
hoc notification being distributed

through the Internet with the aim of
manipulating the share price. Ad-
equate protection of investors must
be guaranteed to the extent in
which the Internet facilitates the
dissemination of information across
national borders, thereby permitting
issuers and investors to conclude
cross-border securities transactions.
In the next few years the European
securities supervisory authorities
will be required to work out means
to ensure efficient investor protec-
tion in a changing environment. The
effor ts taken by the European
Union to set up a new directive
take account of the fact that at-
tempts at manipulation will not be
stopped by national borders. This
makes it even more necessar y to
co-ordinate the European-wide
prosecution of market manipulation
and establish a functioning way of
exchanging information.

Bilateral Co-operation

Whereas co-operation with the
supervisory authorities of the 
Member States of the European
Union and the European Economic
Area has to a large extent been
regulated through EU directives,
co-operation with the supervisory
authorities of countries outside this
region is usually based on bilateral
agreements. The exchange of in-
formation with these countries
depends on the extent to which
national laws permit the request for
and the collection and exchange of
information, and on the obligations
concerning the information re-
quested which the competent super-
visor y authority has to comply with.

In practice, the supervisory author-
ities frequently sign written agree-
ments on exchanges of information
which are called Memoranda of

Understanding (MoU). In many
cases MoUs serve the immediate
needs of the German financial mar-
ket. MoUs can be a prerequisite for
the establishment of trading screens,
for allowing German banks to take
up business abroad, or for admitting
the shares of foreign enterprises to
trading on a German exchange.
At the end of May 1999 the BAWe
signed Memoranda of Understanding
with the supervisory authorities of
Poland and Brazil. The agreements
have enabled the BAWe to intensify
international co-operation with the
respective authorities in the area of
securities supervision, and to elim-
inate market barriers which in this
form no longer exist in the Euro-
pean Union. In addition to a multi-
lateral MoU with all countries of 
the European Union as well as of
Norway and Iceland, similar agree-
ments were signed before with the
supervisory authorities of Hungary
and the Czech Republic, with the
SEC and the CFTC of the USA, and
with the supervisory authorities of
China, Taiwan, Hong Kong, Australia
and Argentina. An exchange of
letters takes place with Switzerland.
In May 2000, the BAWe signed
fur ther MoUs with the supervisory
authorities of Singapore and Turkey.
An agreement with Japan’s super-
visor y authority is currently being
prepared.

IOSCO

The International Organization of
Securities Commissions (IOSCO) is
responsible for enhancing multi-
lateral co-operation between the
various national securities super-
visor y authorities at a global level.
As a member, the BAWe takes an
active par t in the effor ts taken by
IOSCO and represents the interests
of Germany in its committees.

Memoranda of Understanding

Memoranda of Understanding are
bilateral letters of intent concer-
ning the exchange of confidential
information between supervisory
authorities, which enable or
facilitate cross-border co-operati-
on by means of international
assistance. The supervisory aut-
horities under take to provide
assistance in the case of requests
relating to investigations into
insider cases, market manipulati-
on or other offences, within the
scope of their respective national
laws. The information received
may be used only for the purpo-
se specified in each individual
case, and confidentiality must be
guaranteed. The standardisation
of requests and transmission
procedures makes it easier for
the supervisory authorities to
comply with their legal tasks.



In May 1999 the members of
IOSCO convened for their 24th
Annual Conference in Lisbon. The
main purpose of the Annual Con-
ference lies with the presentation
and discussion of the repor ts and
recommendations on international
standards which have been elabor-
ated by IOSCO’s working groups.
At the Annual Conference, the
Presidents’ Committee decided to
relocate the organisation’s General
Secretariat, which has been in 
Montreal since 1986, to Madrid.
The General Secretar y will take up
his work in Madrid in the year 2000.
Among other aspects, the relocation
to Madrid should be seen as a sign
of the growing impor tance of the
European Member states in IOSCO.

It is of great impor tance to the
BAWe to take an active par t in all
of IOSCO’s committees in order to
attend to Germany’s interests. The
BAWe is therefore represented
through its president in the Exe-
cutive Committee (central organis-
ation) and the Technical Committee
(committee comprising the super-
visor y authorities of the 15 most
impor tant capital market states). In
addition, the BAWe is represented
in each of the Technical Committee’s
five working groups and takes par t
in the drawing up of IOSCO’s
repor ts and resolutions.

Following the creation in 1998 of its
repor t ”Objectives and Principles of
Securities Regulation” which pro-
vides comprehensive information
relating to the requirements to be
met by an efficient system of secur-
ities supervision, in the year under
review the organisation dealt with
the question of implementing at
Member State level the three main
targets and the 30 principles set out
in the repor t. To this end it has been

necessar y first of all to establish 
to what extent the principles have
already been implemented by the
Member States. In the year under
review, a working group set up by
IOSCO created detailed question-
naires which, once they have been
completed and returned by the
Member States, will in 2000 provide
a basis for establishing the degree of
implementation of the principles in
the respective Member States. The
necessar y measures for implement-
ing the principles will be carried 
out in co-operation with inter-
national financial organisations, in
par ticular the World Bank and the
International Monetar y Fund, as well
as with the regional development
banks which have sent delegates 
to IOSCO working groups.

In 1998, within the scope of a com-
prehensive project whose objective
was to facilitate multinational share
issues and stock exchange admis-
sions, IOSCO formulated standards
on the maximum requirements to
the contents of a selling or listing
prospectus which a Member State
may demand for cross-border list-
ings. In the period under review
IOSCO dealt mainly with the ac-
counting standards under lying the
preparation of an internationally
compatible prospectus. An IOSCO
working group examined whether
the International Accounting Stand-
ards (IAS), developed by the Inter-
national Accounting Standards
Committee (IASC) upon consulta-
tion of IOSCO, are adequate to the
special requirements of financial
markets and investors. In May 2000,
IOSCO recommended its members
to permit the preparation of annual
financial statements according to the
30 ”IASC 2000 Standards” when
securities are issued across borders.
A company intending to be listed in
a foreign countr y should be obliged
to meet only a few of the national
accounting principles when prepar-
ing its financial statements.

In a reaction to the near collapse of
the US-American hedge fund Long-
Term Capital Management in 1998,
IOSCO established a task force that
took up operations at the star t of
the year under review. Its task was
to examine the activities of hedge
funds and other highly leveraged
institutions under supervisory as-
pects, with the aim of developing
measures that will help to avoid
systemic risks and ensure market
stability. The BAWe took par t in the
task force. In its repor t published in
November on ”Hedge Funds and
Other Highly Leveraged Institutions
(HLIs)”, the task force recom-
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IOSCO

IOSCO (International Organiz-
ation of Securities Commissions)
was founded in 1983, developing
out of a pan-American organis-
ation established in 1974. Today 
it comprises 163 members from
over 90 countries, including many
supervisory authorities from the
emerging markets. The organis-
ation is first of all a forum for
exchanging experiences. It takes
effor ts to develop globally ac-
cepted standards in major areas
in order to guarantee the func-
tioning and safety of the inter-
national financial system. The
recommendations issued by
IOSCO are not legally binding,
but as a matter of fact the indi-
vidual countries would hardly be
able to ignore them. A major
objective of IOSCO is to im-
prove co-operation between the
supervisory authorities and to
provide mutual assistance in the
prosecution of breaches of law.
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mended enterprises maintaining
business relations to HLIs to estab-
lish efficient risk management pro-
cesses. The repor t includes sugges-
tions as to the design of such struc-
tures and processes, and how moni-
tored companies might be convinced
to implement them. Fur thermore,
the repor t advocates that HLIs be
required to furnish more extensive
information to the public, and that
hedge funds be given incentives to
improve transparency on a volun-
tar y basis. An interdisciplinar y work-
ing group is currently elaborating
specific proposals for more exten-
sive disclosure requirements for
market intermediaries, which include
HLIs. This working group comprises
representatives of IOSCO, the Bank
for International Settlement (BIS)
and the International Association of
Insurance Supervisors (IAIS).

Joint Forum: IOSCO –
Basle Committee - IAIS

With the aim of preparing them-
selves for the computer problems
expected for the transition from
1999 to 2000, IOSCO, the Basle
Committee on Banking Supervision
(Basle Committee), the Committee
on Payment and Settlement Systems
(CPSS), and the IAIS set up the Joint
Year 2000 Council in April 1998.
Whereas initial effor ts were dedi-
cated to increasing the market par-
ticipants’ awareness of the problem,
from autumn 1999 onwards the
Council established a comprehen-
sive information and notification
system. The system, located with the
BIS, made a significant contribution
during the transition from 1999 to
2000 in facilitating the flow of in-
formation relating to the functioning
of foreign financial markets. IOSCO
likewise dedicated much of its
effor ts to the technical preparation

of market par ticipants and its mem-
bers for the year 2000 problem. The
organisation set up emergency
contacts in all Member States, who
were even available at the turn of
the year. IOSCO had reminded its
Member States of preparing for Y2K
in time in a declaration released as
ear ly as in June 1997. Thanks to the
thorough preparation on the par t of
all par ticipants from the financial
sector, the transition to the year
2000 was made without any prob-
lems at all. The BAWe was respon-
sible for the co-ordination of and
repor ting on the German securities
markets. The remaining areas of the
German financial markets were
covered by the Deutsche Bundes-
bank, the Federal Banking Super-
visor y Office, and the Federal 
Insurance Supervisory Office.

IOSCO and the Basle Committee
continued to co-operate closely in
the area of risk management. Since
1995, the IOSCO Technical Commit-
tee and the Basle Committee have
been publishing annual statements
per taining to the disclosure practice
of internationally active credit insti-
tutions in respect of their trading
and derivatives activities. The repor t
for 1999 reveals an improvement in
the companies’ disclosure behaviour,
in par ticular with regard to market
risks. The analysis was carried out
on the basis of guidelines set up by
IOSCO and the Basle Committee.
These guidelines establish minimum
requirements for the collection of
information about the banks’ expo-
sure to trading and derivatives that
have to be met by the supervisory
authorities. In addition, they define
standards for informing the public
that have to be observed by finan-
cial intermediaries. An amendment
published in October 1999 to the
Disclosure Guidance for Trading and

Derivatives Activities of Banks and
Securities Firms includes categories
of information which are of par ticu-
lar impor tance for the market par-
ticipants. Supervision of international-
ly operating financial conglomerates
continues to be an issue of close
co-operation between IOSCO, the
Basle Committee and IAIS. Financial
conglomerates are active in several
areas of the financial market, for
example in the securities, banking
and insurance businesses. Even on a
domestic scale the supervision of
such conglomerates is complex and
demanding. At an international level
it requires even greater effor ts. At
the star t of the year under review
the Joint Forum passed five papers
concerning an improvement of the
supervision of financial conglome-
rates, and recommended them for
implementation at a national level.
Another two papers were passed in
October 1999, which defined prin-
ciples to be observed by the super-
visor y authorities with regard to the
monitoring of risk concentration and
financial transactions, and liabilities
within a corporate group. The tasks
of the supervisory authorities there-
fore include ensuring that the com-
panies take adequate measures for
risk management, carr ying out regu-
lar examinations, and co-operating
with other supervisory authorities.

In December 1999 the Joint Forum
was given an updated mandate to
deal with issues of common interest
to the par ticipating supervisory
authorities. Moreover, the mandate
requires the elaboration of mea-
sures to facilitate supervision and
improve the sharing of information
in the context of supervising finan-
cial conglomerates. For details,
please consult the web sites of 
the organisations involved
(www.iosco.org; www.bis.org).



Apar t from co-operating with the
Basle Committee, in 1999, IOSCO
also worked closely together with
the Financial Stability Forum. The
purpose of this group is to maintain
the stability of the financial system
and to reduce systemic risks, which
shall be achieved by means of im-
proving the exchange of information
and through more intensive inter-
national co-operation in supervision.
In addition, IOSCO maintains rela-
tions to the Committee on Payment
and Settlement of the BIS. In July
1999, their co-operation led to the
publication of a repor t on ”Secur-
ities Lending Transactions: Market
Development and Implications”.

Outlook - IOSCO 

The international committees will
continue to be responsible for
adjusting the terms of financial
supervision to the changing market
environment, and for improving the
regulatory standards even fur ther.
Weak points in the regulatory sys-
tems of some countries may easily
have negative effects even on the
financial markets and the economies
of countries with sound supervision.
It is therefore necessar y to make
every possible attempt at an inter-
national level – for example in the
working group responsible for the
implementation of IOSCO’s core
principles of securities regulation -
to identify and close any gaps in
supervision.

Improving co-operation at an inter-
national level will continue to be a
major objective of the BAWe and of
securities regulators throughout 
the world. The development of in-
ternational supervisory structures
has to keep pace with the rapid
internationalisation of the markets
and the creation of supranational

exchange structures. In an environ-
ment where markets are becoming
increasingly international it is neces-
sar y to avoid deficits and gaps in 
the supervision and prosecution of
irregular behaviour – e.g. fraudulent
investment broking or market ma-
nipulation. Par ticular ly helpful in this
context are the ten basic principles
for the improvement of international
co-operation in the context of
criminal offences and breaches of
law in the financial sector, which
have been agreed upon by the G7
states - under German presidency -
in the year under review. The G7
states advocate better co-operation
between supervisory authorities
and prosecutors at an international
level. An IOSCO working group has
worked out a repor t on the differ-
ent types of market manipulation
and the methods for discovering
and combating such practices. The
repor t was presented at the annual
conference of IOSCO in May 2000.
The effor ts made with regard to
international co-operation in the
supervision of investment activities
on the Internet are of par ticular
impor tance in this context. The

usage of electronic means of com-
munication in the financial sector 
is still growing rapidly. Therefore, in
2000 IOSCO will continue to deal
with the regulatory challenges of
the Internet – an issue it had star ted
to address in 1998 with the creation
of its Internet Task Force and the
publication of its repor t ”Securities
Activity on the Internet”. The Inter-
net Task Force is chaired by the
president of the BAWe.
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Joint Forum

The Joint Forum (formerly: Joint Forum on Financial Conglomerates)
came into existence at the beginning of 1996 and comprises the Inter-
national Organization of Securities Commissions (IOSCO), the Basle
Committee on Banking Supervision (Basle Committee), and the Inter-
national Association of Insurance Supervisors (IAIS); it is a successor to
the Tripar tie Group. One of its aims is to work out standards for the
supervision of financial conglomerates with international activities,
thereby helping to ensure the stability and integrity of the financial
systems. Financial conglomerates are defined as companies which are
active in at least two areas of the financial markets – i.e . securities,
banking or insurance. The Joint Forum helps to improve the exchange 
of information between the supervisory authorities concerned and to
elaborate principles for more effective supervision of financial con-
glomerates. The Joint Forum currently comprises 13 countries, including
Germany. The European Commission has been granted observer status.
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Personnel

In 1999 the BAWe was allocated
twelve additional positions, adding
to a total of 144 positions. However,
in the context of the general reduc-
tion in the number of employees
with the Federal Administration,
staff was reduced by 7 as at 31
December 1999. The remaining 
137 positions were respectively
occupied by 86 civil ser vants, 36
white collar workers and two blue
collar workers. Also employed with
the BAWe were ten apprentices 
and one civil ser vant who had 
been delegated by the Federal 
Audit Office (Bundesrechnungshof)
for a six-month period. Two civil
ser vants were delegated to the EU
Commission and to the Federal
Ministr y of Finance for a period 
of two years and six months re-
spectively. The selection procedure
for the twelve new positions as-
signed to the BAWe for the budget
year 1999 was concluded by the
end of the year.

Seven employees were granted
extended leave (maternity leave,
absence for family reasons). One
person was hired on a temporary
basis, and nine persons were work-
ing par t-time. The share of female
employees with the BAWe amoun-
ted to 37.9 per cent at the end of
the year, the propor tion of disabled
persons came to 6.45 per cent. The
average age was 34 years. Appren-
tices and the persons on leave or
delegated to other authorities not
included, the BAWe’s staff was com-
prised of 45 employees of the

higher ser vice, 47 employees of 
the higher intermediate service,
29 employees of the intermediate
service, one employee of the lower
service, and two drivers.

Vocational and Further
Vocational Training

In 1999 another two young persons
were offered an apprenticeship to
qualify as specialists for office com-
munication. The BAWe is making
this contribution to the vocational
training of school leavers within 
the scope of its membership of 
the ”Frankfur ter Ausbildungsring”,
an association comprising 14 com-
panies and local and state author-
ities in the Rhein-Main area which
offer training oppor tunities to
young people. Fur thermore, the
BAWe offered several legal trainees
the oppor tunity to obtain an insight
into the responsibilities and tasks of
the BAWe.

The employees of the BAWe bene-
fited from various job-related train-
ing oppor tunities. Seminars were
held by the Federal Academy for
Public Administration (Bundesaka-
demie für öffentliche Verwaltung),
the Federal Academy for Finances
(Bundesfinanzakademie), and the
Federal Office of Languages (Bun-
dessprachenamt), as well as various
private providers.

In-house seminars were held in
areas such as information technol-
ogy and stock exchange and secur-
ities matters. In addition, the BAWe
offered its staff English language
lessons. Some employees were able
to visit foreign securities supervisory
authorities to become acquainted
with their work at first hand. Six
persons successfully passed an 
exam as exchange traders.

BAWe – INTERNAL

AFFAIRS
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Organisation

On 15 August 1999 the BAWe
adjusted its organisational structure
to the changing environment, taking
account of the new requirements of
the markets, the growing sphere of
its responsibilities, and the obliga-
tion to act economically. The divi-
sion for insider supervision was
subdivided into two independent
divisions – insider supervision (II 1)
and market analysis (II 4) – and
additional staff was assigned to
these divisions. Fur thermore, it 
was necessar y to reorganise the
division for rules of conduct for
credit institutions. Since then, divi-
sion III 2 has been responsible for
supervising compliance with the
rules of conduct of savings and 
co-operative banks, whereas division
III 3 is responsible for the super-
vision of compliance with the rules
of conduct of foreign and private
sector banks.

The growing responsibilities of 
the BAWe were to be taken into
account in the area of central ad-
ministration as well. Organisation,
budget, cost allocation and con-
trolling are now unified in an inde-
pendent division (I 1). New areas of
responsibility include cost-perfor-
mance accounting, internal revision
and the auditing of contract awards.
The analysis of internal organis-
ational structures and personnel
requirements, which was star ted 
in 1997, the introduction of cost-
performance accounting, and the
creation of a modern controlling
system are now carried out by this
division. The other organisational
unit within central administration 
is division I 2, whose duties include
the areas of personnel, vocational
and fur ther vocational training, and
internal administration.

Information Technology

In view of the constantly increasing
amount of incoming notifications
pursuant to Section 9 WpHG –
towards the end of 1999 the thresh-
old of two million data records per
day was exceeded for the first time
– the BAWe upgraded the hard-
and software of its database servers.
The system architecture of a parallel
computer and database environment
has proved successful and has been
maintained. The demands on the
hard- and software solutions used
by the BAWe are unique within the
Federal Administration and are
tailored to the requirements of the
market environment. The majority 
of the necessar y data migration 
and reconfiguration activities 
were carried out in-house.

The first version of SWAP 
(Securities Watch Application) 
has provided the BAWe with an
effective means of detecting irregu-
larities in the market and cases 
of insider trading. By means of
statistical processes the system
analyses the data submitted to the
BAWe and generates indicators
which provide direct indications 
of irregularities in transactions in
the individual securities and of the
notifying par ties. The simultaneous
examination of various indicators
enables the BAWe to search the
entirety of transactions for specific
aspects and events. Fur ther modules
permitting an even more precise
analysis as well as the identification
of regulatory aspects are either in
preparation or are already being
tested.

The data of all tradable securities
and derivatives are accessible via
the Intranet from each work station
of the BAWe. Fur thermore, the

employees are able to retrieve real-
time security prices as well as com-
pany and financial market news from
a renowned information provider.

The BAWe has increased the 
respective capacities in order to
take account of the growing im-
por tance of the Internet. Internet
training programmes for users focus
primarily on research techniques.
With regard to the BAWe’s regu-
latory tasks, this is of par ticular
impor tance when it comes to 
monitoring the deposit and public-
ation requirements relating to 
prospectuses. Access to Usenet 
and chat forums enables the com-
petent divisions to monitor online
activities, in par ticular with a view
to detecting indications of market
abuse. Moreover, the employees 
are able to send and receive elec-
tronic mail via the Internet from 
all work stations. These additional
facilities have been integrated in 
the BAWe’s IT concepts in terms 
of organisational structures and
safety concerns.

Budget

The BAWe is a superior federal
authority within the ambit of the
Federal Ministr y of Finance and
carried in the Federal budget 
under chapter 0806. All cash trans-
actions are settled through the
Federal Cash Office (Bundeskasse)
in Frankfur t am Main and the Fe-
deral Tax Agency in Bonn. BAWe 
expenditures in 1999 amounted 
to approximately DM 17.5 million.
Of this figure, DM 9.4 million was
spent on personnel and DM 8.1
million on material costs and in-
vestments, the latter including 
an amount of DM 4 million which 
was spent on information tech-
nology.
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Organisational 
Structure

President
Mr Wittich

Office -101 -100

Vice President
Mr Dreyling

Office -101 -102

Directorate II

Insider supervision, ad hoc disclosure, major
holdings of voting rights, reporting require-
ments, market analysis, market supervision

Mr Eufinger -135

Division II 3 - Reporting requirements 

Monitoring Section 9 WpHG reporting
requirements

Dr.Wölk -142

Division II 1 - Insider supervision

Monitoring of the insider trading prohibition
by means of market data analysis

Mr Strunk -146

Division II 2 - Ad hoc disclosure, major 
holdings of voting rights 

Monitoring the publication of price-sensitive infor-
mation and the reporting and publication re-
quirements in respect of holdings of voting rights

Mr Eufinger -135

Directorate III

Rules of conduct, prospectuses

Dr. Birnbaum -130

Division III 3 - Rules of conduct/ 
credit institutions 

Supervision of credit institutions (foreign
and private banks)

Dr. Nottmeier -144 

Division III 1 - Basic issues of investor 
protection 

Guidelines, audit matters, supervision of
financial services providers, including secur-
ities trading banks and firms, in Hesse
Ms Grimme -225

Division III 2 - Rules of conduct/ 
credit institutions 

Supervision of credit institutions (savings
and co-operative banks)

Mr Haußner -167

Directorate I

Central administration, information techno-
logy, basic issues, public relations, legal issues,
legislative issues, international affairs

Dr. Lausch -186

Division I 3 - Basic issues, public relations

Basic issues concerning the financial markets
and securities supervision, press and public
relations

Ms Nößner -104

Division I 4 - Legal issues 

Basic issues concerning the financial markets
and securities supervision, press and public
relations
Dr. Döhmel -196

Division II 4 - Market analysis 

Examination and analysis of irregular price
movements and trading volumes on the
securities markets
Mr Oberfrank -173

Division II 5 - Market supervision 

Basic issues of market supervision concern-
ing the entire directorate, exchange co-
operation 
Dr. Fürhoff -141

Division III 4 - Rules of conduct/financial
services institutions, including securities trading
banks and firms 
Supervision of financial services institutions
in Germany except for Hesse

Mr Rudow -137

Division III 5 - Prospectuses

Monitoring the deposit and publication of
listing prospectuses 

Dr. Lenz -106

Division I 5 - Legislative issues 
Legislative issues, ordinances implementing
the WpHG, interpretation and amendment
of the WpHG, implementation of EU law,
Securities Council, Stock Exchange Experts
Committee, FESCO
Mr Becker -121

Division I 6 - International affairs 

International affairs, co-operation with
foreign supervisory authorities, IOSCO

Ms Bergsträsser -128

Division I 7 - Information technology 

IT, automated procedures for the collection
and analysis of market data

Mr Glaszner -188

Division I  - Central administration 1 

Organisation, controlling, cost-performance
accounting, budget, cost allocation, auditing
of contract awards, internal auditing
Dr. Lausch -186

Division I 2  - Central administration 2

Personnel, vocational and further vocational
training, internal administration, library
services, foreign language services

Dr. Lausch -186

As per 01 June 2000

Phone +49 69 9 59 52-0
(For extensions see boxes) 
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As a result of the amendment of the
WpHG as at 01 January 1998, the
BAWe’s area of responsibility has
been extended to include financial
ser vices enterprises, which were
thus added to the list of the par ties
obliged to reimburse the costs of
the BAWe. The cost allocation
scheme was adjusted to take
account of the additional group.

Ninety per cent of the costs of the
BAWe shall be reimbursed to the
Federal Republic of Germany by the
par ties obliged to reimburse the
costs set out in Section 11 para-
graph 1 sentence 1 WpHG. Apar t
from credit institutions, official bro-
kers and other enterprises admitted
to stock exchange trading, for the
first time the newly regulated finan-
cial ser vices enterprises were ob-
liged to reimburse par t of the costs
as well in 1999. 68 per cent of the
costs are to be reimbursed by the
credit institutions, four per cent by
official brokers and other companies
admitted to stock exchange trading,
and nine per cent by the issuers and
financial ser vices institutions. Ten
percent of the costs are borne by
the Federation. The par ties obliged
to reimburse costs were notified of
the respective amounts.

The obligation to reimburse costs is
set out in Section 11 paragraphs 1
and 2 WpHG in conjunction with
the ”Ordinance on the Allocation of
the Costs of the Bundesaufsichtsamt
für den Wer tpapierhandel” (Umlage-
Verordnung-Wer tpapierhandel). The
minimum amount to be reimbursed
is DM 50. The costs must be reim-
bursed even if the legal require-
ments do not exist during the
whole of the year.

The costs to be reimbursed by
credit institutions as well as official

brokers and other companies ad-
mitted to stock exchange trading
are allocated, pro rata, on the basis
of the transactions disclosed pursuant
to Section 9 paragraph 1 WpHG.
The propor tion of costs to be re-
imbursed by financial ser vices insti-
tutions is determined on the basis
of the ordinar y result or – where
proof is provided – of the gross
return achieved through securities
or own-account transactions. Finally,
the costs to be reimbursed by 
issuers are based on the stock ex-
change turnover of their securities
admitted to official trading or to 
the third market segment.

Public Relations

The annual repor t for the year 1998
was presented to the public at a
press conference on 12 August 1999.
The focus of repor ting was on the
prohibition of cold calling announced
at the press conference, i.e . the
making of unsolicited phone calls to
private customers, and on the suc-
cess achieved in combating insider
dealing. Also dealt with were the
misuse of ad hoc disclosure and the
BAWe’s requests to the legislator.

Initial public offerings and the allot-
ment of new shares to private in-
vestors were frequently mentioned
issues in the press. At the star t of
1999, the question of what should
be regarded as an adequate degree
of transparency in an allotment was
intensively discussed. From the end
of August 1999 onwards the media
focused on the insider investigations
into the takeover of Felten & 
Guilleaume Energietechnik AG by
Moeller Holding GmbH & Co. KG.

The leaflet ”Geldanlage in Aktien,
Renten und Derivaten: Wie Sie sich
vor unseriösen Geschäftsmethoden

schützen können” (”Investment in
shares, bonds, and derivatives - How
to protect yourself against dubious
business methods”, only available in
German) was extremely successful.
Shor tly after its publication a reprint
was published in co-operation with
Deutsches Aktieninstitut e.V.
Approximately 75,000 copies were
distributed in 1999, most of them to
private investors, credit institutions,
banking associations and consumer
associations. The persistently high
demand led to a third print run of
50,000 copies at the end of 1999.
A contributory factor in the success
of the leaflet was a television broad-
cast on 15 March 1999, in the course
of which exper ts from the BAWe
and Deutsches Aktieninstitut e.V.
answered questions from the audi-
ence relating to the grey capital
market.

On 23 February 1999 the BAWe
held its first seminar for represen-
tatives of the press. Attended by
some 30 journalists, it was the aim
of the seminar on ”Insider super-
vision by the BAWe” to inform
journalists about the legal basis for
insider prosecution and the nature
of the BAWe’s activities. The jour-
nalists were able to acquaint them-
selves with the complex background
in direct talks with analysts and
investigators from the BAWe.
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12 January 1999
Preparation of the leaflet ”Geldan-
lage in Aktien, Renten und Deriva-
ten – Wie Sie sich vor unseriösen
Geschäftsmethoden schützen kön-
nen” in co-operation with Deut-
sches Aktieninstitut e.V.

15 January 1999
Entr y into force of the Ordinance
on the Examination of Investment
Services Enterprises pursuant to
Section 36 of the Securities Trading
Act (Investment Services Examin-
ation Ordinance) of 06 January 1999.

26 January 1999
Signing of a multilateral memor-
andum of understanding on the
exchange of information between
the BAWe and the securities super-
visor y authorities comprising
FESCO in Paris. In the context of
the agreement it was decided to
establish FESCOPOL, a permanent
committee responsible for the
practical aspects of co-operation.

27 February 1999
Entr y into force of the Ordinance
on the Allocation of the Costs of
the Bundesaufsichtsamt für den
Wer tpapierhandel (Umlage-
Verordnung-Wer tpapierhandel) 
of 22 February 1999.

12 March 1999
The BAWe warns investors in a
press release of payments to a false
exchange supervisor.

16 March 1999
Four th forum on insider law and ad
hoc disclosure held by the BAWe
and Deutsches Aktieninstitut e.V.
for judges, public prosecutors and
criminal police officers.

18 - 19 March 1999
25th international conference of
representatives of the futures ex-
changes, market par ticipants and
supervisory authorities in Boca
Raton, USA.

26 April 1999
FESCO adopts minimum standards
for the admission of securities
services enterprises in Athens.

7 May 1999
Entr y into force of the Ordinance
on the Fees Levied for the Deposit
of Prospectuses (Verkaufsprospekt-
gebührenverordnung - VerkProsp-
GebV) of 7 May 1999, with retro-
active effect as of 01 April 1999.

24 - 28 May 1999
Annual Conference of IOSCO in
Lisbon. IOSCO’s General Secretariat
to be relocated to Madrid.

A SUMMARY OF

SECURIT IES SUPERVIS ION

IN 1999
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26 May 1999
Memorandum of understanding bet-
ween the BAWe and the securities
supervisory authorities of Poland 
( KOMISJA PAPIRÓW WARTOS-
COWYCH I GIELD) and Brazil
(COMISSÃO DE VALORES MOBI-
LIÁRIOS).

28 June 1999
Letter to the managing boards of
listed stock companies concerning
the purchase of own shares pur-
suant to Section 71 paragraph 1
sentence 1 number 8 Stock 
Corporation Act.

27 July 1999
The BAWe adopts a general order
pursuant to Section 36 b (1) and
(2) Securities Trading Act concern-
ing Adver tising by means of Cold
Calling.

12 August 1999
Annual press conference of the
BAWe and presentation of the
Annual Repor t 1998 in Frankfur t 
am Main.

21 September 1999
Publication of the announcement 
of the BAWe relating to the Act on
the Prospectus for Securities Of-
fered for Sale and of the Ordinance
of the Prospectus for Securities
Offered for Sale of 06 September
1999. The announcement replaces
the previous announcement relating
to the Prospectus Act of 15 April
1996.

27 September 1999
Fifth meeting of the Securities
Council with the BAWe.

6 November 1999
Publication of the guidelines on the
details concerning the organisational
duties of investment services enter-
prises pursuant to Section 33 para-
graph (1) of the Securities Trading
Act of 25 October 1999. They re-
place the guidelines of 02 December
1998.

22 - 23 November 1999
Roadshow of Finanzplatz e.V. in
New York in co-operation with 
the BAWe.

17 Dezember 1999
FESCO adopts ”Standards for 
Regulated Markets” and ”Market
Conduct Standards for Par ticipants
in an Offering” in Paris.

31 Dezember 1999
Exchange of information during the
transition from 1999 to 2000 about
the functioning of the stock exchange
and securities sectors (Joint Year
2000 Council).
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Investigation results 
in the period under review 

Suspended
Passed on to the 

public prosecutor’s-
offices
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STATIST ICAL APPENDIX

Number of Insider Investigations

1995

1996

1997

1998

1999

Total 1995 – 1999

New investigations Pending 
investigations

at the end of the
period under

review

1

16

9

30

45*)

7

17

22

16

13

75

24

59

55

58

39

235

16

27

40

21

27

131

S T A T I S T I C A L  A P P E N D I X

*) figure corrected

figures do not make any sense
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Notifications from the Public Prosecutors’ Offices Relating to 
Suspension of Insider Proceedings

1995

1996

1997

1998

1999

Total 1995 – 1999

Court decisionsTotal

Final order 
imposing

punishment

Final
convictions

Final
acquittals

0

0

0

0

0

0

0

0

0

0

0

0

2

3

15

21

46

87

4

7

18

25

46

100

2

4

3

4

0

13

Source: investigating public prosecutors’ offices

Of which:
suspension
against pay-

ment of a fine

0

1

6

13

10

30
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Number of Ad hoc Announcements

1995

1996

1997

1998

1999

H1 1999

H2 1999

Q1 1999

Q2 1999

Q3 1999

Q4 1999

January

February

March

April

May

June

July

August

September

October

November

December

1,001 *)

1,058

1,279

1,856

3,417

1,426

1,991

635

791

911

1,080

137

223

275

230

298

263

264

376

271

289

449

342

Germany

991

1,024

1,272

1,805

3,219

1,368

1,851

615

753

857

994

133

215

267

220

279

254

257

348

252

274

416

304

Abroad

10*)

34

7

51

198

58

140

20

38

54

86

4

8

8

10

19

9

7

28

19

15

33

38

Electronic media

n.a.

1,020

1,229

1,798

3,358

1,388

1,970

616

772

901

1,069

131

218

267

220

293

259

259

373

269

287

443

339

Official stock
exchange gazette

n.a.

38

50

58

59

38

21

19

19

10

11

6

5

8

10

5

4

5

3

2

2

6

3

Means of publicationIssuer’s domicileTotal

*) figure corrected 
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Subject Year
matter

Reporting 
requirements 1995
pursuant to 1996
Section 9 1997

1998
1999

Ad hoc announce-
ments 1995

1996
1997
1998
1999

Holdings of 
voting rights 1995

1996
1997
1998
1999

Prospectuses
1995
1996
1997
1998
1999

Other
1995
1996
1997
1998
1999

Total
1995
1996
1997
1998
1999

Number 
of proceedings

Proceedings concluded finally in the period under review

Pending   
proceedings
at the start 

of the period
under review

New 
proceedings
at the period 
under review

Total Fines Suspension Transferral to
public prose-
cutor’s-office

or other 
authorities

Pending 
proceedings
at the end

of the
period 
under
review

Concluded through

Proceedings to Impose Administrative Fines

55

0
0
0
7
14

0
9
18
24
31

0
58
149
58
26

0
10
30
74
52

0
0
0
0
2

0
77
197
163
125

0
0
13
12
8

11
16
9
13
4

74
179
61
29
132

20
46
74
43
74

0
0
0
4
40

105
241
157
101
258

0
0
6
5
16

2
7
3
6
13

16
88
152
61
71

10
26
30
65
56

0
0
0
2
9

28
121
191
139
165

0
0
1
2
0

0
0
1
0
2

0
15
17
12
16

0
0
7
7
15

0
0
0
0
0

0
15
26
21
33

0
0
5
3
16

2
7
1
5
11

16
73
135
49
55

9
24
23
58
41

0
0
0
2
9

27
104
164
117
132

0
0
0
0
0

0
0
1
1
0

0
0
0
0
0

1
2
0
0
0

0
0
0
0
0

1
2
1
1
0

0
0
7
14
6

9
18
24
31
22

58
149
58
26
87

10
30
74
52
70

0
0
0
2
33

77
197
163
125
218

S T A T I S T I C A L  A P P E N D I X
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