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Opinion

BaFin President Felix Hufeld on low interest rates,

digitalisation and regulation

2016 was dominated by three issues at BaFin,
and they will continue to feature high on its
agenda in 2017: continuing digitalisation,
de-facto zero interest rates and the question
of the right level of regulation. These issues
have often enough been carried forward

from one year to the next. Together, they
pose a threefold challenge for the supervised
undertakings - especially for banks.

Digitalisation and big data as an opportunity

Whether you tend to regard the increasing
digitalisation of the financial sector as a
destructive force or as an opportunity is a
question of perspective, because digitalisation
has a bit of both: it has its destructive
elements, but - to quote loosely from
Schumpeter - it's a creative destruction, one
that can also offer opportunities and give rise
to new things. That by no means suggests that
the old, i.e. the established world of finance, is
necessarily doomed to failure.

Yet digitalisation and big data are having an
influence on the entire value chain of financial
services. They may even break up this chain
and reassemble it anew. There may also be
links in the chain that will become obsolete

in a few years’ time. The question is what

this creative destruction does to the business
models of banks and insurers. Take insurers, for
example: given the amount, range and quality
of the data modern technology allows them to
gather and analyse, they will in future be able
to tailor their tariffs to individual customers
with increasing precision. From a regulatory
perspective, this is both sensible and desirable.
Ultimately, however, big data could put the
concept of the community of the insured to the
test.

Old against new?

The catalysts of digitalisation are innovative
fintech companies competing with the
established companies in the financial sector.
They use ultra-modern, flexible IT technology
and put established providers under pressure in
terms of offering and pricing. At the very least,
this puts a question mark over existing business
models. But even in the age of digitalisation,
the banking and insurance business is based

on trust, and fintech companies will first have
to earn that trust. Meanwhile, established
companies will require a degree of agility,

and to demonstrate intelligence when making
business decisions. As Ludwig Borne taught us,
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in a rolling ship, he falls who stands still, not he
who moves.

Data giants

This applies all the more in an environment of
increasing competition: there are large firms
outside the financial sector that hold huge
amounts of customer data. In the future,
these data giants could decide - as a sideline,
effectively — to add financial services to their
portfolio. Who and what offerings will prevail
in the market in the coming decades will be
decided by the market itself, i.e. the customer.

Supervision doesn’t take sides

Supervision is impartial. It is without fear

or favour. It applies its rules and standards
appropriately to fintech companies, too, based
on the old principle of “same business, same
risks, same rules”. What BaFin has made clear
right from the start therefore continues to
apply: its role is to supervise, not to boost
the economy. Both functions are important
and meaningful, but they should not be

mixed. Fintech companies and the issue of
digitalisation in general also pose challenges for
BaFin. It has to get to the core of these issues
and must not allow its knowledge to become
outdated, because it is rightly expected to
provide adequate answers to the regulatory
and supervisory questions of digitalisation.
Here, the watchword is “shape administrative
procedures around target groups”.

Cyber risk

This also, and in particular, applies to cyber
risk, the dark side of digitalisation, where
destruction is not coupled with creative
benefits - not mentioning the illegal advantages
cyber attackers seek to gain. Digitalisation
creates a huge target. The business and

value chain processes in the financial sector
are heavily IT-dependent. For this reason,
confidence in financial services providers today
means above all confidence in IT security and
the protection of personal data. To consider

IT security purely from a cost perspective is
therefore not only risky for operations, but
also strategically short-sighted. True, to ensure
sustained IT security is not an easy task -
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neither for established providers nor for fintech
companies, incidentally. What’s more, by its
very nature, IT security is short-lived. What is
considered secure today may become a gateway
for cyber attacks tomorrow. But BaFin insists

on sustained IT security and demands that
undertakings also insist on such security from
their IT service providers and suppliers. Both
supervisors and the supervised undertakings
must realise: there is no end to learning.

Low interest rates pose added challenge

In addition to the various challenges arising
from digitalisation, there is another issue
facing the sector: persistently low interest
rates. Their effect is increasingly being felt -
especially among those traditionally affected
by them, such as life insurers in Germany.
Most undertakings have prepared themselves
well for continuing hard times on the interest
rates front, for example by strengthening their
capital base, cutting back discretionary bonuses
and offering new products with new forms of
guarantees. But the pressure, especially on
weaker life insurers, is visibly mounting. They
will have to make great efforts if they want

to reliably keep paying the benefits they once
promised in better times. Some owners may
also have to get used to the fact that they

will have to strengthen the capital of their
undertakings. For BaFin, this means that it
continues to operate - and increasingly so - in
intensified supervision mode.

Pensionskassen and Bausparkassen in the low
interest rate environment

This applies even more so to Pensionskassen,
which are also struggling to cope with the

low interest rates. They, too, started to take
mitigating steps at an early stage in order to
boost their risk-bearing capacity. Almost all
Pensionskassen have recognised additional
provisions. However, if the low interest rates
persist, some of them may no longer be able to
provide the promised benefits in full.?

It comes as no surprise that the low interest
rates are also weighing on the earnings of

1  See chapter IV 2.4.5.
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the Bausparkassen. One of the reasons is

that interest expenses for Bauspar deposits
dating back to periods of higher interest

rates are not offset by similar interest income
from Bauspar loans. The Bausparkassen are
trying to deal with the consequences of this
discrepancy. They are introducing new lower-
interest tariffs, creating leaner processes and
reducing their costs. The fact that they are

also visibly working to reduce the proportion of
high-interest-bearing Bauspar contracts in their
portfolios has repeatedly caused a stir in the
media. A recent court ruling has created greater
clarity in this regard.?

Banks also increasingly affected

The longer the historically low interest rates
continue, the more deeply felt their impact

will be on the banks’ books. In terms of
capitalisation, German institutions are still in
relatively good shape. But for how much longer?
In times such as these, operating profitably
becomes increasingly difficult, especially for
banks that are primarily involved in the deposit-
taking and lending business. The institutions
are making the usual adjustments: cutting
costs, introducing adequate prices, looking

for new sources of income and revising their
business models. A tour de force, especially in a
banking sector that is as fiercely competitive as
the one in Germany. But as I said earlier: those
who don’t move will fall. The trick is to make
the right moves.

Interest rate risk

The longer interest rates remain low, the
greater interest rate risk becomes for banks
and insurers. All the more so, because in
times of low interest rates banks are inclined
to accept long-term loans and insurers favour
extremely long-term investments. At the
same time, the supervisory system requires
that assets and liabilities are balanced
appropriately. BaFin keeps an eye on these risks
and intervenes where necessary.? In general,
the regulatory community faces the issue of
the unintended procyclical effect of financial

2 See chaptersI5.3 and III 2.4.6.
3 Seee.g. chaptersI5.2 and III 2.1.
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regulation - in combination with international
accounting standards as well.

Is regulation a burden?

Competition from fintechs and sluggish earnings
because of low interest rates — banks in
particular have for some time been complaining
about another burden they’d love to eliminate:
regulation. Let’s take a quick look back: it’'s
true that regulation has been tightened, and
significantly so, since the outbreak of the
financial crisis in 2007/2008. But it was with
good reason, because large-scale deregulation
had taken place in the years leading up to the
crisis, and that had to be corrected.

There is no rule that says that regulation should
be fun for the regulated. But there are rules

in both German and European law that specify
that it must be appropriate and must not be an
excessive burden. In terms of proportionality,
European bank regulation is not yet where it
should be. As part of the reforms of the CRD IV
and CRR*%, BaFin is therefore looking for ways to
lessen the burden on smaller institutions. That
this needs to be done is beyond doubt for BaFin,
although it is far from clear to what extent it
will be able to prevail in the European legislative
process.

Navigating challenges

The process of reducing the burden on smaller
institutions involves some challenges that have
to be navigated carefully; for instance, banks
can only fulfil their important economic role if
they are sufficiently solvent and have adequate
liquidity, and the banking system as a whole is
stable and resilient. The capital and liquidity
requirements, which were tightened following
the crisis, must not be relaxed again — not even
for smaller banks. The equation that “small
equals low-risk” is in many cases a fallacy, and
there have to be firm minimum standards for all
banks. Consequently, concessions for smaller
institutions should above all focus on areas
where administrative effort can be minimised
without reducing risk-bearing capacity.

4 Capital Requirements Directive IV and Capital
Requirements Regulation.
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Regulatory concessions that are a threat to
financial stability must be off the agenda.
This also and above all means that the
particularly stringent requirements for large
and systemically important banks must not be
relaxed. Proportionality works both ways and
must not be confused with laxity. In general,
the reasonable and important objective to

put greater emphasis on the principle of
proportionality must not be confused with

15

general deregulation. If there is one thing

we have to prevent from happening, itis a
relapse into the destructive “pork cycle” of
deregulation-crisis-regulation-deregulation-new
crisis. From a global perspective, such a relapse
can by no means be ruled out at present. It

is all the more important, therefore, to keep
referring back to the lessons the financial crisis
has taught us.
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Spotlights

1 Reform of the Basel framework

The member states of the Basel Committee on
Banking Supervision (BCBS) are negotiating
the finalisation of the Basel III reform agenda.
Its key aspect is a review of global banking
regulation, which in BaFin’s opinion should also
reflect the various national market structures
and business models of the banks, despite its
high level of detail. The crucial meeting of the
Group of Central Bank Governors and Heads
of Supervision (GHOS), originally planned

for early January 2017, has been postponed,
because some last important details still had to
be clarified. The issue in question is the design

2 Important European reforms

2.1 Commission’s reform package

2.1.1 Banks

Since the start of the financial crisis in
2007/2008, banking regulation has been
significantly tightened - at both the global
and the European level. In 2016, the European

and level of an output floor intended to limit the
variability of risk-weighted assets (RWA) when
using internal models. From BaFin’s point of
view, the aim has to be to find an acceptable
global compromise and thus bring Basel III to a
successful conclusion.! However, a compromise
at any price is, in the opinion of BaFin’s President
Felix Hufeld, not an option. He believes that it is
correct to limit the risk sensitivity of the Basel
framework and therefore also the use of internal
models in a reasonable way. “But we are not
prepared to, de facto, relinquish risk sensitivity
as a regulatory principle.”

Commission dealt intensively with the issue of
whether post-crisis regulation is adequate and
at the same time proportionate. At the end of
November 2016, it presented a comprehensive
package of reform proposals intended to further

1 No results were available at the time of going to press.
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* Planned amendments

The European Commission aims to reduce
risks and thus increase financial stability
and strengthen the trust in the European
banking sector. To this end, the Commission
intends to make additions in particular to

complete the regulation of the financial markets
and also improve proportionality at the same
time (see info box “Planned amendments”).

2.1.2 Capital markets

The Capital Markets Union project, which

the European Commission launched with an
action plan in 2015 and which is intended to
create a single EU market for capital, made
further progress in 2016. A number of the 33
actions and individual measures contained in
the Commission’s action plan are about to be
concluded. The Commission is expected to
publish a mid-term review of the project in June
2017, based on a public consultation process
running until March. All the planned actions are
to be finalised by 2019.

In particular, the Commission aims at

greater involvement of institutional and

private investors in the long-term financing

of companies and infrastructure projects. In
addition to traditional bank financing, capital-
market-based financing instruments and access
to equity and risk capital are to be promoted.

3 Verdict: one year of Solvency I1

Solvency II, the regulatory framework for
insurance supervision, entered into force at
the beginning of 2016. Its aim is to make risks
more transparent and thus easier to manage.
The system got off to a successful start and
insurers are gradually learning how to deal
with it. But despite the extensive preparations,
the framework continues to pose challenges
for both undertakings and BaFin. “Additional

17

the Capital Requirements Regulation (CRR) and
the Capital Requirements Directive IV (CRD 1V)
as well as the Bank Recovery and Resolution
Directive (BRRD) and the Single Resolution
Mechanism Regulation (SRMR).

The aim is to invigorate the European
securitisation market and to make it more
robust, in particular by introducing simple,
transparent securitisations (STS) as a new
product. Deeper, more closely integrated and
more liquid markets are intended to provide a
larger portfolio of financing sources to the real
economy and expand the investment horizon
for investors. The project is a key component of
the Investment Plan initiated by the European
Commission in order to create more jobs and
generate growth in the EU.

Germany provides constructive feedback

and support on the action plan. Elisabeth
Roegele, Chief Executive Director of Securities
Supervision, believes that efforts will have to be
made in many areas to ensure that all measures,
which might be amended or expanded in the
light of fresh challenges, are completed on
schedule. “"But if the outcome is the promotion
of an investment-friendly environment, these
efforts should ultimately pay off - for investors
as well as for companies that require capital in
order to expand and create jobs.”

factors are the difficult market conditions - ‘low
interest rate environment’ is a key term here -
and the requirements of the additional interest
provision, the ‘Zinszusatzreserve’ (ZZR)",
explains Dr Frank Grund, Chief Executive
Director of Insurance and Pension Funds
Supervision. “BaFin is keeping a close watch

on this difficult situation and will intervene if
necessary.”
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In the summer of 2016, BaFin presented initial
figures on the respective insurance classes
the undertakings had reported under the

new reporting system. Pursuant to section 89
of the German Insurance Supervision Act
(Versicherungsaufsichtsgesetz), which
implements Solvency II in Germany, insurers
must at all times have eligible own funds
equivalent, as a minimum, to their solvency
capital requirement (SCR).

The analysis of the day 1 reporting revealed
that - with few exceptions in property and
casualty insurance - all insurers were able to
meet the new solvency capital requirements
adequately. Among life insurers, the SCR
ratios varied widely due to the difficult capital
market environment, but reached their highest
levels at the end of the fourth quarter. By
contrast, the SCR coverage ratios for providers

I Spotlights

of private health insurance remained largely
stable for the whole of 2016. After a decline

in the second quarter, the SCR ratio again
approached its starting level towards the end
of the fourth quarter. The ratios in the property
and casualty insurance and the reinsurance
business proved relatively steady. Because of
high volatility levels attributable to changing
market conditions, a simple comparison of the
SCR coverage ratios should be considered with
caution.

With Solvency II, supervision moves away from
purely rules-based towards more principles-
based supervision - with all the challenges this
kind of supervision entails, including for the
undertakings. The interpretative decisions BaFin
has taken to date have provided the necessary
guidance to insurers. The insurance supervisors
intend to continue this process.

4  Verdict: two years of European banking supervision

The eurozone’s Single Supervisory Mechanism
(SSM) for banks celebrated its second birthday
in November 2016 (see info box “Supervision
in the SSM” on page 19). The integration of
European banking supervision has been and
still is a project of historic proportion, which
continues to pose major challenges for the
European Central Bank (ECB) as well as the 19
participating supervisory authorities. The SSM
has got off to a good start, but it hasn’t got to
where it should be yet, says Raimund Rdseler,

Chief Executive Director of Banking Supervision.

“Of course it will still take some improvements
to achieve the objective of standardised and
efficient banking supervision.”

One of the key challenges will be to revise the
governance system, with particular emphasis on
optimising the decision processes and allocating
responsibilities. Currently, all major decisions

in the SSM have to be taken by the 25 voting
members of the Supervisory Board, the SSM’s
highest body. In addition, they have to be
approved by the ECB’s Governing Council. Given
the multitude of different issues — more than
2,000 decisions have to be taken each year -
this is not effective and entails unnecessary
administrative effort. The Supervisory Board
should rather focus on critical decisions

that are of fundamental importance. BaFin
therefore supports the efforts to delegate more
competences to the working level.
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Supervision in the SSM

Under the leadership of the European
Central Bank (ECB), the Single Supervisory
Mechanism (SSM) directly supervises the
eurozone’s approximately 130 significant
institutions (SIs) or groups of institutions.
The national competent authorities are part
of the SSM. The so-called less significant
institutions (LSIs) are supervised by the

5 Low interest rates

5.1 Insurers

The persistently low interest rates are
increasingly weighing on insurers, especially
life insurers. The sector has prepared for

a continuation of depressed interest rates

in the short term. The undertakings have
strengthened their equity bases, cut their
discretionary benefits and offer products with
new types of guarantees. Yet some life insurers
are increasingly coming under pressure, and
BaFin is therefore supervising them with
particular attention.

New kinds of guarantees

Long-term contracts with guaranteed interest
continue to be a focus of new business at
German life insurers. To date, the most
significant product category has been deferred
annuity insurance with life-long guarantees of
the applicable maximum technical interest rate
as well as annual increases in the guaranteed
benefits by way of profit participation. In

the current low interest rate environment,
these kinds of guarantees pose a significant
risk to life insurers. For several years, the
undertakings have therefore increasingly

been promoting products with new types

of guarantee mechanisms. For example,

the guarantees may be based to a greater
extent on a bullet payment at maturity, they
may be recalculated at the commencement

of the annuity, or cover only the sum of the
contributions made.

19

ECB indirectly; they continue to be subject to
national supervision. The approximately 1,600
LSIs in Germany are supervised by BaFin with
the support of the Deutsche Bundesbank.

In principle, the SSM can also be joined by

EU member states that are not part of the
eurozone.?

Pensionskassen in the low interest rate
environment

The low interest rates are increasingly

having a negative impact, particularly on
Pensionskassen, whose business model is
based on a long-term view. BaFin therefore
monitors them closely, too, so that the
undertakings maintain and further strengthen
their risk-bearing capacity as far as possible.
The Pensionskassen have already taken early
steps in this regard, as evidenced by BaFin’s
projections. Almost all Pensionskassen have
recognised additional provisions. However, if
the low interest rates persist much longer, it
is expected that some Pensionskassen may no
longer be able to provide the promised benefits
in full from their own resources. If it comes to
that, the appropriate response in the case of
Pensionskassen organised as mutual insurance
associations (Versicherungsverein) would be
that funds are provided by their owners; in the
case of stock corporations, this would be the
shareholders’ responsibility.

5.2 Banks

The extended duration of the low interest
rate environment is having an increasingly
significant impact on the banks’ books as well.
The capital resources of German institutions
are still relatively sound, but the longer

2 The current list of all significant institutions under
direct SSM supervision can be found at https://www.
bankingsupervision.europa.eu. The significant German
institutions under direct SSM supervision are listed in
Table 31 (Appendix, page 221).
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interest rates remain low, the more difficult

it will become for the institutions to generate
adequate income and to maintain a sufficient
capital buffer in the long run. In many cases,
this can only be achieved through increased
maturity transformation. This applies above all
to banks that operate primarily in the deposit
and lending business.

Interest rate risk

What is more, the longer interest rates stay low,
the greater the banks’ interest rate risk in the
banking book (IRRBB) will become as a result of
the increased maturity transformation. Again,
this hits institutions with a broad customer base
in the deposit and lending business particularly
hard. Significantly more than 50 % of all credit
institutions face increased interest rate risk -
and the trend is rising.

Pillar I of the regulatory framework does not
currently specify general capital requirements
for interest rate risk in the banking book. In
2016, BaFin therefore began, as part of the
Pillar II supervisory review and evaluation
process (SREP), to examine whether the
approximately 1,600 institutions under its
direct supervision have set aside sufficient own
funds to allow them to cushion this and other
risks.

BaFin subjected the first 319 banks to the
SREP process in 2016. Banks that received

a SREP notice by the end of 2016 will have

to increase their own funds by an average

of 0.89 percentage points for interest rate
risk in the banking book. To ensure equal
treatment, institutions that were not notified
of their capital requirement by BaFin in 2016
are required as from 1 January 2017 to cover
at least the IRRBB quantified by BaFin. The
legal basis for this is provided by a general
administrative act of 23 December 2016,
which has been in force since the beginning
of 2017. As soon as one of the banks receives
a final SREP notice with its individual capital

I Spotlights

requirement, the general administrative act will
cease to apply to this bank.

5.3 Bausparkassen

The low interest rates are also having a major
negative impact on the earnings situation of the
Bausparkassen. One reason is that there is no
corresponding interest income from Bauspar
loans to offset the interest expenses on Bauspar
deposits paying a comparatively high rate of
interest. However, an amended Bausparkassen
Act (Bausparkassengesetz) came into effect at
the end of 2015. It helps the Bausparkassen to
lessen the consequences of low interest rates
for the long term.

In 2016, the Bausparkassen continued their
attempts to deal with the consequences of the
low interest rate environment. As in previous
years, they introduced new lower-interest
tariffs, created leaner processes and reduced
their costs.

In addition, the Bausparkassen are also
continuing their efforts to reduce the
proportion of high-interest Bauspar contracts
in their portfolio. This was made clear by

the many terminations again announced by
Bausparkassen in 2016, relating to Bauspar
contracts that are over-saved or have been
eligible for allocation for more than 10 years.
The prevailing opinion of the courts is that
the termination of over-saved building savings
contracts is permissible.

On 21 February 2017, the Federal Court of
Justice (Bundesgerichtshof — BGH) ruled in
principle that Bausparkassen may terminate
Bauspar contracts that have been eligible for
allocation for at least 10 years without the savers
having taken out the allocated loan. Allowing a
Bauspar contract to run for more than 10 years
simply as a savings account was in conflict with
the meaning and purpose of Bauspar plans,
according to the Court’s decision.



I Spotlights

6 Consumer protection .ﬁ;\

The protection of consumers collectively

has been one of BaFin’s responsibilities

for a number of years. Since 2015, BaFin’s
supervisory objective of collective consumer
protection has also been laid down in law. In
order to meet this objective, BaFin established
a department for issues relevant to consumer
protection at the beginning of 2016.

No patronising

In principle, consumers should be able to

act under their own responsibility and take
decisions on the basis of adequate information
without being told what to do. For this

reason, BaFin campaigns for a transparent,
comprehensible offering of financial and
insurance products and financial services. The
information that providers make available -
whether in compliance with legal requirements
or on a voluntary basis - must be presented
in such a way that it meets the needs and
knowledge requirements of consumers. This
is the only way the knowledge gap between
consumers and providers can be closed.

In addition, BaFin proactively raises awareness
of the different types of financial and insurance
products and financial services and the risks
associated with them - for example on its
website, www.bafin.de, in the BaFinJournal,

in brochures as well as at trade fairs and
Bérsentage.

New instruments

If adequate collective consumer protection
cannot be provided by requiring

transparency, providing information and
raising awareness alone, BaFin uses its new
supervisory instruments for preventing

and correcting deficiencies laid down in

the German Retail Investor Protection Act
(Kleinanlegerschutzgesetz). They allow it to
issue orders to prevent or remedy deficiencies
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related to consumer protection if general
clarification is called for in the interest of
consumer protection. In serious cases, it

can even restrict or altogether prohibit the
distribution of products or certain sales
practices — notably in cases where investor
protection or the proper functioning or integrity
of the financial markets is at risk.

For example, in summer 2016, prompted by
its own market investigation, BaFin considered
the prohibition of the distribution of what have

up until now been referred to as credit-linked 11
notes. These types of notes are highly complex }
products: the interest rate and repayment

of the cash amount invested are dependent
on the credit risks of the reference company.
It is normally difficult for retail clients to
estimate whether a credit event will occur in
relation to the underlying reference liability.
The associations of the affected issuers

and distributors responded to the planned
prohibition with a comprehensive voluntary
undertaking. On this basis, BaFin announced
in December 2016 that it would postpone its
planned ban and examine the effect of the
voluntary undertaking.

III
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In the middle of December, BaFin announced }

its intention to impose restrictions on the

marketing, distribution and sale of contracts

for difference (CFDs) in order to protect retail

investors. The sale to retail clients of contracts

entailing an obligation to make additional

payments should then no longer be permitted,

because they are unable to calculate the risk v
of loss. If the difference the investor has to

settle exceeds their invested capital, they

have to settle the difference from their other

assets. Comments on the relevant draft general
administrative act could be submitted until

20 January 2017. No decision had been taken on

this issue by the time of going to press. VI
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7 Digitalisation and fintech companies

The financial sector is undergoing radical
change, driven primarily by digitalisation.
Companies with innovative technology-

driven business models - so-called fintech
companies - are pushing onto the market and
pose a challenge to established companies
(see info box “The BaFin fintech project”).
However, even the established companies are
increasingly using digitalised processes. They
are forging alliances with fintech companies,
draw inspiration from their models, or develop
their own ideas.

Thanks to the large data volumes that can
now be collected and analysed, insurers can
tailor their tariffs to customers with increasing
precision. However, the digital revolution also
spans technological innovation in payment
transactions, crowdfunding, automated
financial advice, comparison services platforms
and virtual currencies, all of which hold
opportunities as well as risks. Security, in the
sense of protection against cyber attacks, is
therefore an important issue for fintechs and
established companies. The threat of these
types of attacks increased again in 2016.

Regulation of fintech companies

Whether and in what way fintech companies
are regulated depends on the business model
they follow, based on the principle of “same
business, same risk, same rules”. Once

a fintech company has entered regulated

8 Brexit

On 23 June 2016, the citizens of the United
Kingdom voted in a referendum, which returned
a slim majority in favour of leaving the European
Union (EU). Although the Brexit vote caused
significant price and exchange rate fluctuations
on the following day, calm quickly returned to
the markets. The longer-term economic impact
of Brexit on trade links with Continental Europe
will depend on the upcoming exit negotiations.

territory, it will be supervised by BaFin in the
same way and according to the same rules as
established companies - following the principle
of proportionality. In this process, BaFin

tries to pursue a technology- and innovation-
friendly administrative practice, for example
by communicating clearly and promptly.

BaFin has no mandate to stimulate economic
development - to avoid potential conflicts of
interest, among other reasons.

Information tailored to affected companies

Start-ups and fintech companies have, for
some time now, been able to contact BaFin

by using a special online form. To make it
easier for companies to familiarise themselves
with supervisory issues, the BaFin website
provides compact, easy-to-follow information
on a number of fintech business models that
is specifically tailored to fintech companies.
BaFin also supports direct dialogue by attending
various events. In June, it hosted its own
conference, BaFin-Tech 2016.

The BaFin fintech project

At the beginning of 2016, BaFin
established a fintech project group; as at
1 January 2017, its responsibilities were
transferred to an organisational unit in
the President’s Directorate specifically set
up for the purpose.

A large number of companies under UK
supervision - including many subsidiaries of
major non-European banks - are using the
European passporting rights to offer banking

and other financial services in other EU member
states. At the end of 2016, approximately 140 UK
companies from all supervised financial sectors
conducted their business through a branch in
Germany. An even larger number provide cross-
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» Brexit workshop with foreign banks
Acting on the initiative of President Europeans, Brexit is not a reason to
Felix Hufeld, BaFin invited around celebrate. But we have to be pragmatic now
50 representatives of foreign banks and give institutions the supervisory clarity
to a workshop held in Frankfurt on they need in taking their strategic decisions.”
30 January 2017 to exchange views on BaFin was doing this, he said, to provide a
supervisory issues relating to Brexit. reliable basis for the activities of companies I
The event focused on topics such as risk wishing to relocate their business to Germany
management, compliance, outsourcing, as well as to ensure that no threats arise for
internal models, rules for large exposures, the German financial sector. In this respect, he
recovery planning and authorisation saw a special role for BaFin as the integrated
proceedings under the German Banking Act German financial supervisor, since it monitors
(Kreditwesengesetz). the whole of the financial market. BaFin will
continue to make itself available for future
Department head Dr Peter Lutz said after consultations.
the discussions: “For us as committed }II
border services, with over 2,700 companies Authority, it aims to offer the undertakings
using the services passport. Depending on the clarity and support, as well as a reliable
type of Brexit deal, the passporting rights may framework that allows them to provide financial
no longer be available in future, prompting the services even under the new political conditions.
affected companies to consider relocating their II
registered offices to other financial centres To this end, BaFin provides the relevant
within the European Union. information on its website. A special e-mail
address (access@bafin.de) and a contact form
BaFin is ready to deal with queries in this have also been set up. All communication may
regard and is also actively approaching be conducted in English. BaFin will respond
interested undertakings, for example, by to all queries within two working days and
offering workshops (see info box) or individual guarantees that issues will be processed quickly v
consultations. As the German Supervisory and efficiently. }
V
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9 Timeline of important events in 2016

January

February

March

>

The new European framework for insurance supervision, Solvency II, enters into
force.

BaFin's new Consumer Protection Department starts its work.

BaFin publishes new editions of its Guidance Notice on management board
members pursuant to the German Banking Act (Kreditwesengesetz — KWG), the
German Payment Services Supervision Act (Zahlungsdiensteaufsichtsgesetz -
ZAG) and the German Investment Code (Kapitalanlagegesetzbuch — KAGB)

and its Guidance Notice on members of administrative and supervisory bodies
pursuant to the Banking Act (Kreditwesengesetz — KWG) and the Investment Code
(Kapitalanlagegesetzbuch — KAGB).

The Basel Committee on Banking Supervision (BCBS) publishes a fundamentally
revised framework for market risk capital requirements.

BaFin - in consultation with the European Central Bank (ECB) and still under the
transitional provisions (Ubergangsregelung) - grants banking authorisation to EIS
Einlagensicherungsbank GmbH, Berlin. The institution, a joint venture of the
Association of German Banks (Bundesverband deutscher Banken) and the Auditing
Association of German Banks (Priifungsverband deutscher Banken), has been
established to improve the responsiveness of private deposit protection in cases
where an institution protected by the deposit protection fund is at risk of getting
into financial difficulties.

The Insurance Distribution Directive (IDD) enters into force; it has to be
transposed into national law by 23 February 2018.

BaFin issued a ban on disposals and payments (moratorium) for Maple Bank
GmbH because of a threat of excessive balance-sheet debt. Shortly afterwards,

it files an application to initiate insolvency proceedings and then also determines
that a compensation event has occurred.

The intention of Deutsche Bérse AG and the London Stock Exchange Group to
merge under a joint holding company (HLDCO123 PLC) is made public in an ad hoc
disclosure published by Deutsche Borse AG.

The ECB cuts the interest rate for main refinancing operations from 0.05%
to 0%. At the same time, it lowers its rate for the marginal lending facility from
0.3% to 0.25% and the deposit facility rate from -0.3 % to -0.4 %.

The German Act Implementing the Mortgage Credit Directive (Gesetz zur
Umsetzung der Wohnimmobilienkreditrichtlinie) enters into force. The amendments
to, among other laws, the German Civil Code (Biirgerliches Gesetzbuch) and the
Banking Act, are intended to give consumers the best possible protection when
buying residential property.

The European Commission publishes a delegated regulation, which sets out,
among other things, detailed requirements for the contents and supervisory
assessment of recovery plans and the conditions for intragroup financial
support.

The ECB publishes its regulation on the exercise of options and discretions
available in Union law as well as a guide on harmonising options and discretions in
banking supervision.

Under its Financial Sector Assessment Program, the International Monetary Fund
(IMF) also scrutinises BaFin’s work (FSAP assessment) in February and March.
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April

May

June

July

The BCBS publishes the revised framework for the treatment of interest rate
risks in the banking book.

The BCBS publishes a revised version of the leverage ratio framework.

BaFin issues a regulation detailing requirements for the expertise of employees
engaged in the granting of consumer loans for immovable property.

The first Supervisory Review and Evaluation Process (SREP) for less significant
institutions (LSIs) is launched, with over 300 LSIs coming under scrutiny. At the
end of July/beginning of August, BaFin sends out the first SREP notices stipulating
an individual capital add-on.

The European Commission publishes a delegated regulation setting out the criteria

for determining the minimum requirement for own funds and eligible liabilities
(MREL).

The provisions of the German Payment Accounts Act (Zahlungskontengesetz)
relating to the basic payment account enter into force. It gives every consumer
the right to open an account with basic functions (basic payment account). BaFin
is mandated to enforce, upon request, the institutions’ obligation to contract.
The obligation to clear certain interest rate derivatives against a central
counterparty enters into force for larger market participants that already belong
to a central counterparty. In 2017, this obligation will be gradually extended to
other products and smaller market participants.

In a referendum, the British people vote with a slim majority for the United
Kingdom to leave the European Union (Brexit referendum).

BaFin publishes FAQs on investing own funds in accordance with section 25 (7) of
the Investment Code; the catalogue is continually updated.

The effective date of the European Markets in Financial Instruments
Directive II (MIiFID II) and of the Markets in Financial Instruments Regulation
(MIFIR) is postponed by one year to 3 January 2018. The EU member states’
implementation deadline for MIFID II is extended to 3 July 2017.

The first parts of the German First Financial Markets Amendment Act (Erstes
Finanzmarktnovellierungsgesetz) enter into force.

BaFin establishes a central contact point for whistleblowers, which can be used
to report violations of supervisory requirements.

The Market Abuse Regulation (MAR) is now fully in force in all EU member
states. The MAR has resulted in changes to the provisions governing the ban on
market manipulation and to insider law. In addition, the MAR has tightened the
sanctions regime.

BaFin publishes initial figures on Solvency II, based on data supplied by
insurance undertakings as at the beginning of the year (day 1 reporting) and on
the quantitative reports for the first quarter.

The BCBS publishes its revised securitisation framework, which comprises
capital requirement rules for simple, transparent and comparable securitisations.
BaFin publishes a general administrative act on the submission of supervisory
financial information in accordance with Regulation (EU) No 2015/534 of the
ECB.
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August

September

October

November

December

I Spotlights

BaFin begins the hearings phase relating to a planned prohibition on the
marketing, distribution and sale, to retail clients, of what have up until now been
referred to as credit-linked notes. The associations of the affected issuers
and distributors take this opportunity to publish a comprehensive voluntary
undertaking on 16 December 2016. In response, BaFin announces that it will
suspend its planned ban and examine the effect of the voluntary undertaking.
The European Banking Authority (EBA) publishes the results of its Europe-wide
stress test. A total of 51 institutions took part in the EBA stress test, including
nine German institutions.

Two German central cooperative banks, WGZ Bank AG and DZ Bank AG, merge
into DZ Bank AG, now Germany’s third largest commercial bank.

BaFin submits the German Remuneration Ordinance for Institutions
(Institutsverglitungsverordnung) and the associated interpretive guidance for
consultation.

The restructuring of two major German energy utilities, E.ON SE and RWE AG,
leads to the IPOs of Uniper SE and innogy SE.

The provisions of the German Payment Accounts Act relating to help with
switching account enter into force.

BaFin amends the German Solvency Regulation (Solvabilitdtsverordnung) for
banks to bring it in line with the ECB regulation on options and discretions.

The EBA publishes guidelines on implicit support for securitisation transactions.
The European Commission publishes implementing regulations laying down
implementing technical standards for the allocation of credit assessments of
external credit assessment institutions to supervisory quality steps.

In November and December, BaFin organises a total of four workshops on the
transparency requirements under the MAR. The workshops are aimed in particular
at issuers admitted to trading on multilateral trading facilities (MTFs).

The Financial Stability Board (FSB) again designates nine insurance groups
as global systemically important institutions.

The European Commission publishes a reform package with proposed
legislation intended to strengthen the resilience of banks and to reduce risks in
the banking sector.

The European Commission publishes proposed legislation for the recovery and
resolution of central counterparties.

The Federal Republic of Germany assumes the chairmanship of the Group of
Twenty (G20).

The obligation to use key information documents for packaged retail and
insurance-based investment products (PRIIPs) pursuant to the PRIIPS Regulation
is postponed by one year to 1 January 2018.

The European Parliament, the European Council and the European Commission
reach agreement on the new Prospectus Regulation.
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BaFin submits for consultation the draft of a planned general administrative act,
which it intends to use to restrict the marketing, distribution and sale of contracts
for difference (CFDs). To ensure the protection of retail clients, offerings for
these clients will only be allowed to contain product variants that do not entail an
obligation to make additional payments.

The amendments to the German Reports Regulation (Anzeigenverordnung)
enter into force. The regulation thus reflects, among other things, the amended
provisions under EU law and the resulting modifications to the German Banking
Act and the ECB'’s function as a supervisory authority.

The European Insurance and Occupational Pensions Authority (EIOPA) publishes its
final report on the 2016 Europe-wide stress test for insurance undertakings.
The results confirm BaFin’s assessment of the effects the persistent low interest
rate environment is having on German life insurers.

A report by the Joint Committee of the three European Supervisory Authorities
on reducing reliance on credit ratings is addressed to the national competent
authorities, which supervise the users of credit ratings. The report is intended

to contribute to ensuring that the EU Credit Rating Regulation is interpreted
consistently throughout Europe.

Based on its investigation of closet indexing, BaFin intends to impose greater
transparency requirements on the fund industry. To this end, it submits for
consultation a draft publication on the inclusion of additional disclosures in
prospectuses for retail funds.

The Federal Cabinet adopts the draft of the German Occupational Pensions
Reform Act (Betriebsrentenstdrkungsgesetz), thus initiating a comprehensive
package of measures to expand occupational retirement provision.

The Act Amending the Insolvency Code and Amending the Act Introducing the
Code of Civil Procedure (Gesetz zur Anderung der Insolvenzordnung und zur
Anderung des Gesetzes betreffend die Einfiihrung der Zivilprozessordnung) is
promulgated in the Federal Law Gazette. In response to a decision of the Federal
Court of Justice (Bundesgerichtshof) of 9 June 2016, legislators amended section
104 of the German Insolvency Code (Insolvenzordnung) to the effect that netting
clauses can be agreed again that are protected against insolvency and also meet
the requirements for supervisory recognition, in particular pursuant to the Capital
Requirements Regulation (CRR).

The new Directive on the activities and supervision of institutions for occupational
retirement provision (IORP II Directive) is published in the Official Journal

of the EU. It contains more detailed rules on corporate governance and on the
information requirements to beneficiaries than the previous directive.

An amendment to the Act Establishing the Federal Financial Supervisory
Authority (Gesetz Uber die Bundesanstalt fur Finanzdienstleistungsaufsicht -
FinDAG) enters into force. The catalogue of costs to be reimbursed separately by
the affected institutions included in section 15 of the Act Establishing the Federal
Financial Supervisory Authority is expanded: it now also comprises the costs of
BaFin and the Bundesbank if incurred as a result of an examination ordered by
the European Central Bank. This means that the ECB does not bill for these costs
directly.
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P BaFin issues a general administrative act for capital requirements relating to
interest rate risk in the banking book that has not yet been considered in the
SREP process.

» The German Act for the Reorganisation of the Functions of the Financial
Market Stabilisation Agency (Gesetz zur Neuordnung der Aufgaben der
Bundesanstalt fiir Finanzmarktstabilisierung — FMSA Reorganisation Act) is
promulgated in the Federal Law Gazette. It governs the incorporation of parts
of the FMSA into BaFin. On 1 January 2018, BaFin will take on the functions
of the national resolution authority from the FMSA, which is the competent
authority until then. The remaining part of the FMSA performing the functions
in connection with the management of the Financial Market Stabilisation Fund
(Finanzmarktstabilisierungsfonds — FMS) will be integrated into the German
Finance Agency.
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Integrated supervision

1 Consumer protection ﬁ;\

@® 1.1 Discussion topic: Cost transparency and product
governance

Elisabeth Roegele on product governance

1.1.1 Opinion

“Product oversight and governance” (POG) is a
collective term applied to a raft of new regulations
affecting almost the entire financial sector.

By implementing POG, European legislators

have brought about a paradigm shift, because

in the past customer-related organisational
requirements and investor protection
arrangements were primarily focused on the
distribution process and the timing of providing

a service to the customer. The new standards product manufacture through product observation
track the entire lifecycle of the financial products after distribution to the end of the product’s life,
concerned, from the cradle to the grave: from for example when it is redeemed or matures.

Elisabeth Roegele

is Chief Executive Director of
Securities Supervision/Asset

Management.
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The POG issue has received the most
comprehensive treatment so far in securities
regulation, namely in MiFID II!, the revised
version of the Markets in Financial Instruments
Directive, which will have to be applied as
from 3 January 2018. MIFID II, where the term
has been shortened to product governance,
contains a large number of requirements for
financial instruments and structured deposits.

Commitment to greater investor protection

By including the product governance
requirements in Article 16(3) and Article 24(2)
of MIiFID II, European legislators have
committed themselves to a significant boost

in investor protection. German legislators had
already anticipated some of these requirements
in the German Retail Investor Protection Act
(Kleinanlegerschutzgesetz) of July 2015. The
entire package of European regulations will

now - to the extent required - be transposed
into German law by way of the German Second
Financial Markets Amendment Act (Zweites
Finanzmarktnovellierungsgesetz). Manufacturers
and distributors of financial products will have
to implement the relevant processes in future.

Customer interests as a benchmark

MiIFID II makes customer interests a key
benchmark by which a product and the
accompanying distribution strategy will have

to be measured in future. Whether customer
interests are satisfied will, however, depend on
many different, sometimes variable, factors,
such as the target group and the current market
situation. What is more, customer interests can
only be comprehensively safeguarded if they are
taken into account during both manufacturing
and distribution of the product and if
manufacturing and distribution are coordinated
and dovetail into each other. This means that
not only the product approval process at the
manufacturer, but also the equivalent process
for including the product in the product

universe of a distributor will have to feature a
large number of process steps that can help to
ensure that customer interests are safeguarded

1 Markets in Financial Instruments Directive. Directive
2014/65/EU, O] EU L 173/349.
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and the product is suitable for the needs of

the respective customer group. Additional
requirements are an observation process to
keep continuous track of the development of
the product as well as a review process that can
be used subsequently to adjust products and
distribution strategies, if necessary.

Product approval process

Specifically, the product governance
requirements mean that manufacturers under
the scope of MIFID II will in future have to set
up a product approval process, which will have
to be regularly reviewed. Products must not be
approved for distribution without having passed
through this process. Another objective of the
process is to ensure that the manufacturers
adequately understand and take account of

the features and risks of the products they
manufacture and their significance for the end
customer. In addition, the product approval
process is aimed at making management take
greater responsibility for their firms’ own
products. This is made possible, for example, by
reserving key decisions within the process for
executive management.

Identifying the target market

The core element of the product approval
process is to identify a target market for the
product before distributing it to end customers.
To this end, the end customers’ investment
objectives and their ability to bear potential
losses are among the factors to be taken

into account. Moreover, all the relevant risks
associated with the product must be assessed,
especially the risk of loss or default and the risk
of fluctuations in value. The investment firm
also has to ensure that the planned distribution
strategy is suitable for the target market. The
requirement to identify the target market is
intended to make manufacturers and distributors
rethink some of their approaches. It also goes
without saying that both manufacturers and
distributors want to generate profit, and quite
legitimately so. However, the purpose of making
them focus on the target market is to prevent
these interests from dominating the product
manufacturing process to such an extent that
they lose sight of the interests of end customers.
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Since the customers for whom the product is
intended will in future have to be specified at the
beginning of the manufacturing process, their
needs will be given special weight.

Convergence in Europe

In order to guarantee Europe-wide convergence
in the application of these requirements, the
European Securities and Markets Authority
(ESMA) issued draft product governance
guidelines in October 20162, providing more
detailed information on the set of obligations
manufacturers and distributors face with

regard to the target market. According to

these guidelines, manufacturers have to assess
the target market at least on the basis of the
following six categories, although the level of
detail of the assessment may vary, depending on
the complexity of the product and the planned
channel of distribution: The categories to be
included are the type of client - retail client,
professional client or eligible counterparty -,
knowledge and experience, the client’s financial
situation and their ability to bear potential losses.
In view of the risk/reward profile of the product,
the target client’s risk tolerance must also be
determined. Finally, the minimum criteria also
include the end client’s investment objectives and
needs. A possible example would be an investor
wanting to arrange their retirement provision
using ethical investment products.

Identifying the distributor’s target market

In order to achieve the required integration
between product manufacturing and distribution,
manufacturers will in future be obliged to
provide information gained during their product
approval process - especially on the target
market - to the distributors. Distribution firms
will be expected to critically examine the target
market specified by the manufacturer, define

it on a more concrete level on the basis of

their customer base, and then implement it in
practice. This means that, apart from specifically
justified exceptional cases, they will be expected
to market a product only to customers identified

2 Consultation Paper on Draft guidelines on MiFID Il product
governance requirements (as amended at the time of going to
press).
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as target customers. In addition to the suitability
assessment required at the investment advice
stage or the appropriateness test that is
necessary for more complex products in the non-
advised business, the distributor will therefore
have to establish for its client whether they
belong to the target market identified.

The identification of the target market as a
core element of product governance was so
important to European legislators that they
have extended it to products that are not
subject to the manufacturer requirements

of MIFID II. For these cases, legislators have
assigned a kind of fall-back responsibility to
distributors that cannot access information
from the manufacturer’s approval process

in those instances: if a distributor wants to
offer products for which the manufacturer has
not specified a target market, because the
manufacturer is not subject to the provisions
of MIFID II or the German Securities Trading
Act (Wertpapierhandelsgesetz - WpHG), the
distributor is required to determine the target
market independently. If a third-country
manufacturer fails to provide the necessary
information, it could, for example, be obtained
from reliable, publicly accessible sources, such
as the securities prospectus. This could be a
conceivable solution in the case of shares or
corporate bonds issued in a third country that
are to be traded in Europe in an execution only
transaction.

Product monitoring obligations during the
entire lifecycle

The new product governance rules entail
monitoring obligations for manufacturers and
distributors for the entire lifecycle of a product.
This means that responsibility for the product
does not end at the point of sale, but will in
future extend to any consequences for investors
and the financial system that arise from
manufacturers and distributors having jointly
launched a product. The aim of the monitoring
obligations is to allow companies to detect at an
early stage if product features in their market
and customer environment develop counter to
clients’ interests.
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Since effective monitoring is only possible with
the requisite information about the product,
another focus of the new requirements is

on the communication processes between
manufacturer and distributor. This means on
the one hand that distributors receive the
manufacturer’s information from the product
approval process. On the other, they send
information suitable for product monitoring back
to the manufacturer (e.g. experience made with
the product, any complaints received, extent to
which target market has been reached). If this
exchange of information or the manufacturer’s
or distributor’s own analyses give rise to
relevant changes that could have a negative
impact on products, appropriate measures

will have to be taken. These could include, for
example, passing information to customers or
adjusting the distribution strategy.

BaFin’s role

BaFin is actively involved in shaping ESMA’s
work centred on the European legislative
process and the establishment of a uniform
European administrative practice. For example,
it conducts a large number of bilateral and
multilateral discussions with association
representatives and consumer protection
bodies and gives public presentations on the
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product governance concept in MiFID II. In its
supervision, BaFin will be closely involved in the
organisational implementation of the product
governance rules in the investment firm and -
with a sense of proportion — ensure that the key
objective of these amendments are realised, i.e.
that conflicts with clients’ interests are avoided
at the earliest opportunity. Desired side effects
include that the risks to companies are reduced
and the European and German financial markets
and their participants are strengthened.

Conclusion

The new product governance requirements,
especially the rules on the target market and
the newly required close cooperation between
manufacturers and distributors, complement
the existing conduct of business rules and

will thus strengthen collective consumer
protection. In addition, the product governance
requirements will complement BaFin’s product
intervention powers, which apply already
because they have been anticipated by the
Retail Investor Protection Act: if — as an
internal control measure — manufacturers

and distributors identify the target market
accurately and correctly, this can help ensure
that financial instruments are only marketed to

1.1.2 Information requirements and cost
transparency

Communication on an equal footing between
investment firms and clients is what investor
protection aims to achieve by applying conduct
of business rules - without depriving consumers
of their right to be consulted. Both national and
European regulation continues to be based on
the concept of well-informed consumers who
act under their own responsibility. In addition,
other aspects, such as behavioural factors, are
increasingly gaining importance. This is the
reason why the information requirements to
which the companies are subject under MiFID II

the appropriate target groups.

have been expanded, in some cases significantly
so. One focus of the new requirements is on the
transparency of the costs associated with an
investment service.

The current Securities Trading Act® already
requires detailed cost disclosure in accordance
with MiFID I. However, this applies to the overall
price the customer has to pay, rather than

3 Section 31 (3) sentence 3 no. 4 of the Securities
Trading Act in conjunction with section 5 (2) no. 5 of
the German Regulation Specifying Rules of Conduct and
Organisational Requirements for Investment Services
Enterprises (Wertpapierdienstleistungs-Verhaltens- und
Organisationsverordnung).
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recurring and non-recurring costs, which have
so far not been a particular focus. This is set to
change. Another point is that many providers
have in the past spread information on prices
and fees across a large number of documents
(for example the list of prices and services, the
key information document or the client advice
agreement) and only linked them with cross-
references, which has made them all the more
difficult to understand.

Disclosure of total amount

Pursuant to Article 24(4c) of MiFID II, all costs
and charges of the product and investment
service will in future have to be aggregated
into a total amount - a requirement welcomed
by consumer protection bodies. This total
amount will be disclosed both before the
respective service is provided (ex ante) and -
where necessary - subsequently (ex post).

Ex ante disclosures that cannot be accurately
determined may be estimated as accurately

as possible or based on calculation models. Ex
post disclosures must refer to the costs actually
incurred. To allow clients to keep an eye on the
overall result, the effect that the costs will have
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on the return will also have to be explained, in
addition to the ex ante and ex post disclosures.

Presentation more complex

Overall, the presentation of costs, with detailed
information on intricate cost structures even
within products and services, scenarios and
diagrams, will become more transparent, but
also more complex as a result. This manifests
itself especially when analysing how this
interacts with the way costs are presented in
accordance with the PRIIPs Regulation, the
Regulation on key information documents

for packaged retail and insurance-based
investment products.* Together with other
supervisory authorities, including the European
Securities and Markets Authority, BaFin is
working to ensure that the disclosures under
the two sets of rules remain workable and
comprehensible, although this is hardly likely
to result in complete convergence. The main
reason is that some aspects are not covered
by the PRIIPs Regulation, but the provisions

of MIFID II require them to be part of the cost
transparency arrangements. One such example
is the cost of service provision.

1.2 Market investigations

In collective consumer protection, BaFin
focused on a number of supervisory issues

in 2016 by, among other things, conducting
comprehensive market investigations into
these aspects. BaFin is prompted to carry

out individual investigations, for example, by
complaints, ongoing supervision, as well as
findings made by the European Supervisory
Authorities and the supervisory authorities of
other EU member states. In such cases, BaFin
subjects the supervised companies to a general
survey, followed by a systematic analysis

of the responses received. BaFin follows up
any aspects deserving of further attention at
individual institutions, for example during on-
site supervision. If the analysis flags up serious

or systemic undesirable developments, BaFin
will also take supervisory measures against
single or multiple entities. BaFin may also
formulate best, good and bad practices and
circulate this information among the supervised
companies.

1.2.1 Transparency deficits in closet
indexing

One of BaFin’s market investigations in 2016

dealt with the issue of closet indexing (see

info box on page 35). To this end, it examined

German equities funds with a volume of €10

million or higher and an equities ratio of at

4 Regulation (EU) No 1286/2014, OJ EU L 352/1.
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least 51%. ESMA had previously conducted an
investigation with a similar remit.

BaFin’s investigation comprised a quantitative
part, which was purely based on key indicators,
and a qualitative review. During the quantitative
analysis, BaFin first identified potential

closet indexing funds using only specific key
indicators. The aim of the qualitative review
was to examine selected potential closet
indexing funds to ascertain whether the asset
management companies involved are in fact
engaged in closet indexing.

Once the qualitative investigation had been
completed, the number of funds that gave rise
to concerns was reduced to a few individual
cases.

However, the management fee charged by
these investment funds was significantly lower
than that normally levied for actively managed
funds. In addition, they are no longer actively
marketed.

BaFin demands greater transparency

Given the results of the investigations, BaFin
does not see any need at present to intervene
in the remuneration structures of the asset
management companies. It is, however,
demanding greater transparency from the fund
industry.

For retail funds with an equities ratio of at
least 51 %, asset management companies will
in future have to disclose in the prospectus
whether they are actively managed or merely
track an index. Where companies use a
benchmark, they have to name it and explain
whether and by how much the fund is expected
to under- or outperform the benchmark. In
addition, a chart will have to show how the
fund and the benchmark used have performed
in relation to each other over an extended
period.

Asset management companies will in future
also have to provide clearer information on
the management approach they pursue.

This is because they will have to include the
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Closet indexing

Under closet indexing, investment
companies claim a fund is actively
managed, even though the fund stays
very close to a benchmark, meaning that
in reality a passive investment strategy is
pursued. Criticisms include that investors
are given incorrect or even misleading
information. In addition, investment
companies are accused of charging
management fees not commensurate with
passive management.

additional disclosures in the prospectus,

which is a liability document. Up to now, fund

prospectuses have not generally provided any
specific information on this aspect. The tighter
transparency requirements will allow investors
to make a better assessment of the activity of
fund products.

1.2.2 Focus on credit-linked notes

In another market investigation, BaFin has
dealt with what have up until now been
referred to as credit-linked notes.> They are

a subform of the certificates investment
type, under which investors invest in the
creditworthiness of a reference company.
Compared with other investment products,
the structure of credit-linked notes is very
complex: the interest rate and repayment of
the cash amount invested are dependent on
the credit risks of the reference company. It is
normally difficult for retail clients to estimate
whether a credit event will occur in relation to
the underlying reference liability.

Issuers surveyed

For this reason, BaFin has investigated to what
extent and in what form credit-linked notes
are issued and what kinds of volumes are also
marketed to retail clients in the investment
advice business. To this end, BaFin sent out

a survey to issuers of credit-linked notes at
the beginning of March 2016. Among other

5 www.bafin.de/dok/7873956.
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things, the survey covered the volume of the
credit-linked notes issued, the average coupon
and the origin of the credit risks used in the
structuring. BaFin also surveyed approximately
100 companies selected as a sample and
asked them about the distribution of credit-
linked notes. Among other things, BaFin was
interested in the proportion of retail clients
who are sold credit-linked notes - whether as
a result of investment advice or without such
advice. The companies were also asked if the
investment advisers used had been specially
trained in this area.

Products targeted at retail clients

The feedback revealed that issuers issue credit-
linked notes specifically for distribution to

retail clients and often recommend them when
giving investment advice. It also showed that
investment advisers recommend credit-linked
notes to investors of all levels of risk appetite,
i.e. also to clients with a low risk appetite. From
BaFin’s perspective, it seems doubtful whether
the investment advisers did in each case
provide the required level of information on the
product features and the risks inherent in the
product.

Planned prohibition hearing

The findings from its investigation prompted
BaFin in summer 2016 to conduct a hearing

on the potential prohibition of the marketing,
distribution and sale of credit-linked notes to
retail clients.® The associations of the affected
issuers and distributors responded by publishing
a comprehensive voluntary undertaking in order
to counter the concerns raised. On this basis,
BaFin announced in December 2016 that it
would suspend its planned ban and examine the
effect of the voluntary undertaking.”

1.2.3 Payment protection insurance for
consumer loans

In another investigation conducted in the
second half of 2016, BaFin took a close look at
the issue of payment protection insurance in

6 www.bafin.de/dok/8129812.
7 www.bafin.de/dok/8694186 (only available in German).
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order to get an idea of the nature and features
of this type of insurance. In particular, BaFin
wanted to find out to what extent the purchase
of payment protection insurance was optional,
how contracts were initiated, how much they
cost, and how these costs were disclosed.

To this end, BaFin sent extensive sector-specific
questionnaires to a total of 66 insurance
undertakings and banks. The questions related
to product design, as well as contract initiation,
implementation and performance. Insurance
undertakings were asked in addition to submit
sample costings and information on risk and
policy acquisition cost results. The analysis of
the extensive documentation had not yet been
completed at the time of going to press.

1.2.4 Invoking interest rate adjustment
clauses

Contractual interest rate adjustment clauses for
variable-rate consumer loans were the subject
of another market investigation conducted

by BaFin. The survey, which was launched

at the end of June 2016, is intended to find

out whether institutions systematically put
customers at a disadvantage by passing on
changes in interest rates on consumer loans to
customers with an unreasonable delay.

To this end, BaFin wrote to 50 private banks,
savings banks and cooperative banks. 13 of the
institutions surveyed replied that they did not
grant variable-rate consumer loans.

Following in-depth analysis of the other 37
responses, there were indications for a total
of 7 institutions that the contract clauses used
contravened applicable case law or failed to
fully meet the applicable legal requirements.
BaFin will continue to pursue this issue.

1.2.5 Dealing with handling charges on
policy loans

BaFin conducted an industry-wide survey in
2016 to establish how insurance undertakings
deal with handling charges when granting policy
loans (see info box on page 37).


http://www.bafin.de/dok/8694186
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Policy loans

Policy loans are loans that life insurance
undertakings grant to policyholders on
their life insurance policies. The amount
of such loans is limited to the surrender
value of the corresponding life insurance
policy.

In particular, BaFin wanted to establish the
volume of handling charges levied by insurance
undertakings now and in the past and to what
extent the case law of the Federal Court of
Justice (Bundesgerichtshof — BGH) dating from
2014 has been implemented (see info box “Case
law of the Federal Court of Justice”).

BaFin included in its investigation all 82
insurance undertakings that reported policy
loans in their portfolio as at 31 December 2014.

Positive picture

The analysis of the survey paints a positive
picture as these types of handling charges did
not play a major role for the vast majority of
the 82 insurers. If levied at all, these charges
were low, amounting to no more than €50.

More than 70 insurance undertakings have
either never levied such handling charges

or discontinued the imposition of handling
charges long before 2014. Only a small number
of insurance undertakings were still levying
handling charges at the time the Federal

Court of Justice handed down its ruling. These
undertakings have also since stopped this
practice.

1.3 Hearing on contracts for
difference

In December 2016, BaFin initiated another
hearing®, this time on contracts for difference
(CFDs). BaFin wants to restrict the marketing,
distribution and sale of CFDs in order to protect
retail investors. The sale to retail investors

8 See hearing on credit-linked notes, 1.2.2.
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Case law of the Federal Court of
Justice

In May 2014, the Federal Court of Justice
ruled that, under a consumer loan
contract pursuant to sections 488 (1),
491 (1) of the German Civil Code
(Blirgerliches Gesetzbuch), it was
irreconcilable with the main intention of
the legal provisions to levy a handling
charge - agreed under the general
terms and conditions - that is not
related to the loan term.® Pursuant to
section 307 (1) sentence 1, (2) no. 1 of
the Civil Code, the corresponding clause
in the general terms and conditions

is therefore invalid and it is thus not
permissible to levy a handling charge not
related to the loan term in connection
with a contract for granting a consumer
loan. Based on general understanding,
this case law also applies when an
insurance undertaking grants a policy
loan to a policyholder.

of contracts entailing an obligation to make
additional payments should then no longer be
permitted.

In contracts for difference entailing an
obligation to make additional payments, retail
investors are unable to calculate the risk of
loss, and BaFin finds that unacceptable. If the
difference the retail client has to settle exceeds
their invested capital, they have to settle the
difference from their other assets (see info box
“Speculating with contracts for difference” on
page 38).

Losses cannot be limited effectively

In BaFin’s opinion, the risk of loss cannot
be limited effectively, even if the margin
call process is used. This is because price
movements of an underlying can be so
high within a very short timespan that
the CFD issuer does not have the time

to make a margin call on the investor to
request additional collateral. In such a

9 Judgements of 13 May 2014, case ref. XI ZR 405/12 and
XI ZR 170/13.
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* Speculating with contracts for
difference

When entering into contracts for
difference (CFDs), investors speculate

on changes in the price of underlying
instruments, such as indices, shares,
commodities, currency pairs or interest
rates. The capital invested is lower than
in the case of direct investments. Positive
or negative changes in the price of an
underlying instrument are tracked by

the CFD. If the difference is positive, the
investor receives the difference; if it is
negative, they have to pay the difference.

case, the investor’s position would have to
be closed out — compulsorily and, in some
circumstances, at a loss. Likewise, stop-
loss orders do not give investors protection
against high losses. The reason is that the
next available price at which such an order can
normally be executed may vary significantly
from the originally targeted price. In some
circumstances, the investor will then have to
settle a difference that is many times higher
than the total amount invested.

The European Securities and Markets
Authority had previously warned against

CFDs on two occasions, most recently in

July 2016. The products caught the public’s
attention primarily as a result of the Swiss
franc shock at the beginning of 2015. At the
time, the Swiss National Bank abandoned the
minimum exchange rate for the euro, causing
many CFD investors to incur heavy losses
because they were obliged to make additional
payments. Several studies conducted by
national supervisory authorities in the EU have
confirmed that clients have often lost money
with CFD investments.'® In addition to findings
made in the course of ongoing supervision,
BaFin had also received a number of customer
complaints about CFDs.

10 See, among other publications, press release by the
Central Bank of Ireland of 23 November 2015 and
press release by the Autorité des Marchés Financiers of
13 October 2014.
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Comments on the draft general administrative
act could be submitted until 20 January 2017.
No decision had been taken on this issue by the
time of going to press.

1.4 Consumer complaints and
enquiries

1.4.1 Creditinstitutions and financial
services providers

1.4.1.1 Number of complaints

In 2016, BaFin processed a total of 5,162
submissions relating to credit and financial
services institutions (previous year: 5,890), of
which 4,987 were complaints and 175 general
enquiries. The figure includes 26 cases where
BaFin issued statements to the Petitions
Committee of the Bundestag (the lower house
of the German parliament). In addition, BaFin
received 54 information requests about former
banks, and especially their legal successors.
The complaints were upheld in 743 cases.

Table 1 Complaints by group of

institutions*
Private banks 2,664
Savings banks 703
Public sector banks 181
Cooperative banks 657
Mortgage banks 13
Bausparkassen 350
Financial services providers* 129
Foreign banks 290

*  For example, leasing and factoring undertakings.

Subject matter of the complaints

In 2016, the submissions again reflected
the whole range of products and services

11 The table only contains complaints; no general enquiries
are included. For information on prior-year figures, see
the 2015 Annual Report, page 58.
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provided by the supervised institutions. Most
of the complaints related to problems with the
processing of loans, payment transactions,

and account management. But submissions
also related to fees for individual services
charged for the first time as well as subsequent
increases in these fees. Some consumers also
voiced concerns about a number of IT failures
at some credit institutions, which affected
online banking.

Low interest rate environment

For BaFin, the effects of the persistently low
interest rates are relevant not only from the
perspective of solvency-related institutional
supervision, but also in terms of collective
consumer protection. The consequences for
consumers manifest in a number of very
different ways.

For example, institutions have started to charge
negative interest or deposit fees on credit
balances in current and savings accounts. While
initially this affected only wholesale customers
and wealthy retail clients who had considerable
amounts of deposits, some institutions are

now also charging such interest or fees on
smaller deposits. If this trend continues, this
could affect a significantly larger number of
consumers in future. BaFin will be watching this
trend.

Institutions also respond to the low interest
rate environment by levying charges. Some
consumers complained that their bank was
charging fees for managing their current
account, which was free of charge before.
BaFin examines in such cases whether the
institution has followed the proper procedure
for these types of amendments to the general
terms and conditions. BaFin cannot prescribe
to institutions how they design their account
models and what fees they charge.

Bausparkassen

Bausparkassen customers, too, are feeling the
effects of the persistent phase of low interest
rates. The way Bausparkassen deal with
customers with high-interest legacy contracts
varies.
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In recent years, there have already been

cases where Bauspar contracts have been
terminated. The consistent opinion of the courts
is that the termination of over-saved Bauspar
contracts is permissible. On 21 February 2017,
the Federal Court of Justice ruled in principle
that Bausparkassen may terminate Bauspar
contracts that have met the conditions for
granting a loan for more than ten years without
the savers having taken out the allocated loan.

In addition, some Bausparkassen introduced
account management fees in some tariffs or
proposed to their customers that they switch
their contracts to different terms as a way of
extricating themselves from Bauspar contracts
that pay high interest on deposits. Of course,
the parties to a Bauspar contract entered into
years ago are free to terminate it by mutual
agreement and to continue the contractual
relationship in a different format. It is for

the contracting parties to agree the rules for
modifying the contract. Consumers have to
make up their own minds whether they are
willing to accept such a proposal and whether it
will be to their advantage. BaFin ensures in this
context that consumers receive comprehensible
and comprehensive information about the
proposed contract amendment to allow them to
make an informed decision based on facts and
under their own responsibility. For example,
BaFin criticised some allocation notifications
because they were incomplete: they detailed
various options, but failed to inform savers that
they could continue to save under the existing
Bauspar contract.

1.4.1.2 Selected cases

Processing of variable-interest loans

One consumer complained that, after the
fixed-interest period had expired, his bank had
quoted an incorrect interest rate for continuing
his real estate mortgage loan on a variable-
interest basis. He claimed the interest rate
was too high and had not been determined in
accordance with the interest rate adjustment
clause agreed in the contract. He maintained
that the loan should have been continued at a
significantly lower borrowing rate.
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When BaFin queried this, the bank conceded
that it had determined the wrong interest rate
for the customer’s loan. It attributed this to
faulty encryption in the electronic capture of
loan details in the bank’s system. It turned out
that other agreements this bank had entered

into were also affected by the faulty encryption.

The institution responded by correcting the
fault.

Consumer credit with payment protection
insurance

A customer entered into a consumer loan
agreement and opted for payment protection
insurance at the same time, which was to
insure against the risk of incapacity to work,
among other things. When the insured event
occurred, the insurer refused to cover the
loan instalments. The reason for the lack of
cover was, however, not attributable to the
insurer, but to the way the contract between
the bank and the customer had been arranged.
In the bank’s opinion, the customer had opted
for “payment protection life insurance with
additional accident insurance and payment
protection work incapacity insurance”, but
according to the documents the box required
to be ticked separately to opt into the desired
insurance policy had not been ticked.

In response to intervention by BaFin, the
institution had to concede that the contractual
arrangement was misleading and it was not
immediately clear that an additional declaration
was needed to get the insurance cover. In
response, the bank agreed to assume the
payment of the loan instalments not only in this
specific case, but promised to do so in all other
similar cases. The institution has since revised
the wording of the agreement.

Online publication of overdraft interest rates

The German Act Implementing the Mortgage
Credit Directive (Gesetz zur Umsetzung der
Wohnimmobilienkreditrichtlinie)*? entered

into force on 21 March 2016; among other
provisions, it introduced rules intended to make
the amount of overdraft interest charged more

12 See 1.7.
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transparent and to afford better protection to
consumers using overdraft facilities. One of
these rules requires banks and savings banks
to publish overdraft interest rates prominently
on their websites.!® In this way, interest rates
can be compared quickly and easily. Another
intended outcome is to make it more difficult for
banks to charge unreasonably high interest on
overdrafts.

During spot checks, BaFin found that some
institutions had not disclosed the overdraft
interest rate online as required by law.
Prompted by BaFin's intervention, the
institutions concerned ensured immediately that
the information was published as required.

1.4.2 Investment and asset management
companies

As part of investment supervision, a total of
137 complaints and queries were received from
consumers in 2016.

They related to, among other things, the
proper liquidation of investment compartments,
the calculation of unit performance, the
appropriation of income, compliance with
publication requirements, fund management
costs, the requirement on asset management
companies to provide information to investors
and possible errors in giving investment advice.

BaFin followed up on the information in each
individual case, where necessary asked the
complainants for further explanations, and
requested any pertinent comments from the
supervised companies. There was, however,
rarely any need to take further supervisory
measures.

Closed-ended funds

Although most of the submissions on
closed-ended funds related to legacy funds
managed by asset management companies
supervised by BaFin or companies affiliated
with them, these funds are not subject to

13 Article 247a section 2 (2) of the German Introductory Act
to the Civil Code (Einfiihrungsgesetz zum BGB).
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the provisions of the German Investment

Code (Kapitalanlagegesetzbuch). In these
cases, BaFin informed the complainants and
petitioners of this fact and referred to the
option to commence civil proceedings or to seek
out-of-court dispute resolution.

Open-ended real estate funds

The queries on open-ended real estate funds
primarily concerned the liquidation of open-
ended real estate funds for retail investors.
For example, investors wanted information
about the duration of the liquidation phase,
adjustments to the market values of fund
properties, or when to expect the repayment
of the funds invested from an open-ended real
estate funds for retail investors in liquidation.
BaFin asked the asset management companies
or depositaries for comment.

1.4.3 Insurance undertakings

1.4.3.1 Complaint figures

In 2016, BaFin completed the handling of
7,985 submissions relating to the insurance
sector. However, since this figure for the first
time includes only those submissions for
which BaFin is the competent authority, it is
not possible to compare it to the prior-year
figure (9,746). A comparison of the data for
the respective classes of insurance provided in
Table 2 shows that 7,830 submissions (previous
year: 8,188) were attributable to all insurance
classes put together. They break down into
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7,361 complaints, 370 general enquiries and 99
petitions, which reached BaFin via the German
Bundestag or the Federal Ministry of Finance
(Bundesfinanzministerium - BMF). 29.8 %
(previous year: 26.6 %) of these submissions
ended in success for the parties that made
them.

The reasons for complaints vary (see Table 3

“Most frequent reasons for complaints in 2016").

Table 3 Most frequent reasons for
complaints in 2016

Reason Number

Type of claims handling/delays 1,266
Issues of coverage 1,176
Sum insured 972

1.4.3.2 Selected cases

Cost of transferring Riester contract

One complainant had a pension insurance
policy with Riester subsidy and wanted to
transfer the accumulated pension assets to a
Riester pension insurance policy at another
insurer. However, for the transfer, the new
insurer charged costs of 4.5 % of the amount
transferred. The complainant argued that
the costs should not have been charged,
because they had not been contractually
agreed.

Table 2 Submissions received by insurance class since 2012

Year Life Motor Health Accident Liability Legal Building/ Other Miscellaneous Total
expenses contents classes

2016 1,817 1,533 1,335 294 460 924 708 759 155 7,985

2015 2,113 1,778 1,267 294 505 722 470 769 1,558 9,476

2014 2,802 1,822 1,545 379 622 675 890 780 1,624 11,139

2013 2,874 1,604 1,927 331 550 635 822 570 1,555 10,868

2012 2,794 1,312 2,360 383 601 683 766 442 1,612 10,953

* Until 2015: misdirected correspondence, intermediaries, etc.; since 2016: intermediaries.
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BaFin’s examination found that neither the
insurance policy nor the insurance terms and
conditions or any other contract documents
provided any legal basis for charging transfer
costs when switching providers. There

is no legal obligation either in, say, the
German Pension Contracts Certification Act
(Altersvorsorgezertifizierungsgesetz).

On this basis, the insurer conceded that there
was in fact no provision in the contract that
allowed transfer costs to be charged. The
undertaking reversed the transfer costs plus
interest and credited the policy account value.
It has now adopted a similar approach to similar
cases and is also using a different version of its
quotation software. This will allow it in future to
agree costs for transferring pension insurance
policies in the contract documents, but only up
to the legal maximum of €150.%*

Continued entitlement to benefits under
emergency tariff

A complainant whose contract had been
assigned to the emergency tariff because of late
payments and who had moved his habitual place
of residence to another EU country (Spain) filed
a claim for the reimbursement of expenses
incurred with his private health insurer.
However, the insurer refused to cover the

costs, arguing that the complainant had moved
his habitual place of residence to another EU
country. The complainant did not agree with this
decision, and for good reason, as it turned out.

If an insured person moves their habitual
place of residence to another member state
of the European Union or another signatory
to the Agreement on the European Economic
Area (EEA), the insurance contract remains
in force, with the proviso that the insurer will
only remain obliged to pay up to the level of
benefits that it would have had to pay if the
person had remained in the original country of
residence. This is specified in section 207 (3)
of the German Insurance Contract Act
(Versicherungsvertragsgesetz). For the

14 Section 1 (11) sentence 3 of the Pension Contracts
Certification Act.
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emergency tariff, this is additionally specified
in section 1 (6) of the 2013 general insurance
policy conditions. Under the emergency tariff,
there is a statutory minimum insurance cover
for emergency treatments (section 153 (1)

of the German Insurance Supervision Act
(Versicherungsaufsichtsgesetz)). Assuming
emergency treatment was required for the
complainant, the insurer would therefore have
had to reimburse the policyholder at the benefit
level applicable in Germany.

After a hearing with the insurer, the
undertaking acknowledged that its previous
policy of rejecting claims after the habitual
place of residence had been moved to another
EU country was wrong. In the complaint under
review, the insurer therefore agreed to settle
and in addition revised its internal guidance
on processing benefit claims in the emergency
tariff.

Unilateral contract modifications

Following the introduction of a new contract
portfolio system, an insurance undertaking
made the residential building insurance policy of
a complainant subject to new insurance terms
and conditions. They contained, among other
things, a premium adjustment clause, which
allowed the insurer to take future loss and

cost trends into account when calculating the
insurance premium. The terms and conditions
of the contract the complainant entered

into in 1995 did not include such a clause.
Although the insurer undertook in its letter
that such a premium adjustment would only be
permitted after one year at the earliest, it was
a unilateral contract modification made without
the policyholder’s consent. Unilateral contract
modifications are, however, only permissible
and binding if they are exclusively legally
beneficial for the other contracting party.

BaFin asked the insurer for comment and
queried whether other policies were affected by
this switch. It turned out that another 21,251
residential building insurance policies had been
made subject to the same new contract terms
and conditions, which were detrimental to the
customers.



II Integrated supervision

Moreover, the insurer disclosed that, in the case
of 5,685 policies, the flag preventing premium
adjustments due to losses in the first year

after the switch had not been set correctly, so
that premiums were nevertheless adjusted in
these cases. In the meantime, the insurer has
written to the affected customers and ordered
repayment.

When prompted by BaFin, the insurance
undertaking ultimately gave an assurance that,
in the case of all the affected policies, it would
not invoke this clause even after the end of the
first year following the switch.

1.4.4 Securities transactions

In 2016, the total number of submissions
received from investors in relation to securities
transactions was down on the previous year.
The number of complaints filed directly with
BaFin amounted to 493 (previous year: 581); in
addition, there were 188 written enquiries from
investors (previous year: 281).

However, in 2016, BaFin again received a

large number of complaints from customers of
companies domiciled in Cyprus offering cross-
border services. The complainants had been
persuaded by the Cypriot companies through
electronic media to enter into binary option
contracts or contracts for difference, with a
minimum investment of as little as €250. In
subsequent telephone calls, individuals whose
actions are to be attributed to the companies

in question, offered interested investors a
so-called bonus payment in the amount of the
contribution the customer had already made. In
this process, they failed to inform the customers
that they would only have a right to repayment
of any remaining balance once they had “traded”
forty times the amount invested and the

bonus amount. Effectively, this meant that any
repayment claim by the customer was invariably
excluded. In addition, it was not made clear to
customers that trading losses would consume
the amount paid in, but not the bonus. What is
more, the providers persuaded inexperienced
customers, for whom the products in question
were not suitable, to enter into contracts by
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promising them high returns, which they were
supposed to generate by following the trading
recommendations made by the company.

In the case of companies that purely conduct
cross-border services, it is in principle the
national competent authority which monitors
whether the companies comply with the rules
of conduct in their dealings with customers.
Accordingly, BaFin informed the respective
customers of their right to file a complaint
with the Cyprus Securities and Exchange
Commission (CySEC). If the customers
consented, BaFin for its part also informed
CySEC about the nature of the complaint. On
this basis, CySEC wrote to the Cypriot securities
trading firms on 30 November 2016, informing
them about its administrative practice with
regard to these types of transactions.

1.4.5 Consumer helpline

Citizens can call BaFin’s consumer helpline

at +49 (0) 228 299 70 299. In 